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IN 'l'HE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2372 
NORM.AN FAI&F'AX, Plaintiff in Error, 
1J;ers11.t.s 
COMMONWEALTH OF VIRGINIA, Defendant in Error. 
PETITION FOR WRIT om ERROR AND 
SUPERSEDEAS. 
To the Honorable Chief Justice and Associate Jiistices of the 
Supreme Court of Avpeals of Virginia: 
-
Your petitioner, Norman Fairfax, respectfully represents 
that he 1s aggrieved by a judg·ment of the Circuit Court of 
Fairfax County, Virginia, entered on the 27th day of May, 
19404 on n verdict returned hv the jury finding him guilty 
of the possession of ardent spirits, after being interdicted, 
nnd sent.encing him to pay a nne of $250.00 and to serve sixty 
days in jail. 
A transcript of the record of said judg·ment is herewith 
presented. . .. 
For convenience, the Plaintiff in Error will be ref erred 
to as the Def end ant.,. that being tbe position occupied by him 
in the Trial Court. 
2.v. *STATEMENT OF THE CASE. 
The Defendant, Norman Fairfax, was eomricted eo nomine 
his wife of having· in his possession ardent spirits after hav-
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ing been interdicted. On March 30, 1940, Mrs. Norman Jair-
f ax, the wife of the Def end.ant, accompanied by one Carl 
Fairfax, a distant relative of the Defendant, purchased from 
the A. B. C. store a considerable quantity of ardent spirits 
in pint bottles, including· specµically four pints of Sunset 
Hills whiskey, which was subsequently found by the officers 
in an unlocked pan.try adjacent to the kitchen, to which Mrs. 
Fairfax had the key. These four pints of whiskey were in 
the original bags in which they had been placed by the as-
sistant manage_r of the Manassas A. B. C. store, Mr. John 
Henry Burke, ·Jr. An additional twenty-two pints of whisln,y . 
were found in a locked room to which Mrs. Fairfax had the 
· only key~ At the time the officers arrived at the Fairfax 
residence, armed with a· searc.h warrant, Mrs. Fairfax was 
absent and the Defendant and a friend named Dillon were in 
the house. Neither the Defend~nt nor Dillon had been drink-
mg. 
The dwelling house belonged to Mrs. Fairfax, having been 
purchased by her with funds which she had inherited from 
her father. Mr. Burke, the assistant manager of the Manas-
sas store, testified that he did not know Mr. F!airfax but that 
he knew Mrs. Fairfax very well as she purchased whiskey 
from him three or four times a week. There was no evidence 
showing or tending to show that the Defendant had any 
3''~ connection with the *whiskey which was purchased by 
his wife and transported by her to her house. The case 
of the Commonwealth depends entirely upon the mere find-
ing of the whiskey in Mrs. Fairfax's home after an order 
in interdiction had been entered ag·ainst the Defendant. The, 
Commonwealth not only failed to show that the Defendant 
had any connection with the whiskey, but it likewise · failed 
to show that the Defendant exercised any dominion or con-
trol over the whiskey or committed any overt act-whatever 
in, ~onnection with it. · 
The Defendant took the stand and testified in his own be-
half t]rnt be did not buy the whiskey; that he did not ask 
anybody to buy it; and that he had nothing in the world to 
do with it. (Tr., p. 55). Mrs. Fairfax testified that she pur-
rha.sed tl1e whiskey; that the Defendant had nothing to ·do 
with it: and that she locked up the twenty-two pints because 
the Defendant liad been interdicted, hut that she overlooked 
loekimr up the four pints in the pantry (Tr., pp. 39, 40). 
At t.he eonclusion of all the testimony, the Defendant moved 
th() Court t.o strike all the Commonwealth's evidence on the 
vTound t.lrnt all of t.he evidence shows the wl1iskey was pur-
chased hy l\if rs. Fairfax; that there was no evidence tending 
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to show that the whiskey was owned or controlled by the De--
fendant or was in his possession (Tr., p. 63), and no circum-
stances from which it might be implied, but this motion was 
denied by the Court and an exception was duly taken (Tr., 
pp. 63, 64). After the jury returned the verdict finding th~ 
Defendant guilty, the Defendant moved the Court to set 
aside the verdict and grant him a new trial *on the 
4 ~ ground that the verdict was contrary to the law and the 
evidence and was insufficient to support the verdict, and 
on the furt)ler gTound that the concluding statement of the 
Attorney for the Commonwealth practically invJted the jury 
to find the Defendant guilty because bootlegging was going 
on in the house wherein the Defendant resided and in which 
he was arrested. This motion was likewise denied and an 
exception duly taken (Tr., pp. 8, 9, 66., 68). 
ASSIGNMENTS Ol, ERROR. 
1. The Court erred in refusing to strike out the evidence 
for the Commonwealth. 
2. The Court erred in refusing to set aside the verdic1. 
of. the jury and to enter final judgment in favor of the De-
fendant. 
3. The Court erred in refusing to set aside -the verdict 
of the jury and to grant the Defendant a new trial because 
the evidence was insufficient to support the verdict, and be-
cause the .Commonwealth's Attorney had inflamed the minds 
of the jury in his closing argument. 
Assignments of Error 1 and 2 relate to the insuffi'cienc.y. 
of the evidence and will, therefor()~ h~ discussed together. 
ARGUMENT. 
Assignments of Error 1 and 2. 
All the Commonwealth proved in this case was that whiskey 
purchased by the Defendant's wife and transported by 
5• her *was f ouncl in her home by the officers. Every fact 
prove<l hv the Commonwealth wa.s consistent with the 
innocence of. the Defendant. Tl1e Defendant had no control 
over tlie conduct of his wife. She was a free a~ent and to 
~mit her own purposes purchased the whiskey in question 
nnd bromrht it to her home, where it was found undisturbed 
hv the D.efendant or anyone else. The Defendant not only 
had 7:10 control over the conduct of his wife, hut h~ did not 
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even own the property in which the whiskey was found, and 
he had no, control over this property. The record is entirely 
silent as to any overt act committed by the Defendant with 
reRpect to the whiskey. Even the Commonwealth's Attorney 
must have been impressed with the innocence of the Def end-
a.ut because, at page 59' of the transcript, he made this state-
ment: 
'' As a matt.er of fact, isn't this the set-up: Isn't your -
wife the one that does the selling an(l you ta.ke the blame?" 
(Italics supplied.) 
The evidence in this case fails even to create a suspicion 
or probability of guilt and utterly fails to exclude every rea-
sonable hypothesis of guilt. 
In Spratley v. Conunonwealth, 154 Va. 854, it was held that 
the mere presence of a person in an automobile in which 
intoxicating liquor not shown to be on his person or undei· 
llis control was being transported wa.s not alone sufficient to 
sustain the conviction of such person npon the charge of 
transporting· liquor or aiding in the transportation thereof 
in the absence of a statute making his presence prima 
6• facie evidence of such guilt. *So it may be said in this 
case that the mere presence of a person in -a house con-
taining intoxicating liquor not. shown to be on his person 
or nuder his control is not a.lone sufficient to sustain a con-
viction of t.he unlawful possession of such intoxicating liquol'. 
In Sutherland v. Connnonwealth, 171 Va. 485, it was held: 
'' The fa.ct of possession is a fact to be proved. It is not 
presumed. 1 ' 
And again in the Sutherland case, at page 494, this Court, 
speaking through Mr. Justice Spratley, said: 
''It is elementary in this State, except as modified by 
statute, that the accused in a 0riminal case, is presumed to 
be innocent until his guilt has been proven beyond a reason-
able doubt. The burden of proof of g·uilt is upon the Com-
monwealth. This burden continues throughout the trial and 
never shifts. The presumption of innocence is so strong that 
not only is the accused entitled to the benefit of it, but if the 
case be a doubtful one, the presumption is sufficient to turn 
the scale in his favor. It has been repeatedly held that it is 
not sufficient that. the evidence creates a suspicion or prob-
ability oi g1.1ilt.; but it must go further and exclude every 
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reasonable hypothesis except that of guilt. Nor., where a 
fact is equally susceptible of two interpretations one of 
which is consistent with the interpretation of the accused, 
may the jury arbitrarily adopt that interpretation which in-
criminates him. The failure of the Commonwealth to point · 
out,, or the defendant to name the guilty party,, is.not allowed 
t.o prejudice the presumption of innocence in favor of the 
defendant. Dixon v. C ommo.nwealth.., 162 Va. 798., 173 S. E. 
521; Triplett v. Com:nwnwealth., 141 Va. 557., 127 S. }]. 486; 
Spratley v. C omnionwealth, supra. 
''The presence of liquor upon the premises of the own.er 
or occupant is not suffi'cientJ in the absence of statute, to 
overcome the presumption of innocence. Its presence 
7" does not measure up to a standard of *presumptive evi-
dence of guilt. It is merely evidence of a circumstance 
tending to show guilt, and it is to be considered by the jury 
and given such weight as they may deem proper in connec-
tion with other pertinent and material facts and circumstances 
in the case. It may bear a natural relation to the fact that 
the owner or occupant of the land had knowledge of its ex-
istence; but it is only an evidential fact and not a prima facie 
presumption. The possession contemplated by the statute 
a.s a crime is a guilty possession. He must have a connec-
tion with the ownership.'' (Italics supplied.) 
The Commonwealth's .Attorney believed and told the jury 
{Tr., p. 74) tha.t if the Defendant knew what was going on at 
l1is house and permitted it to continue he was just as much a 
party to it as his wife. But. t11is same contention was dis-
posed of in the Sutherland case, sitpra, in tl1e following lan-
guage: 
"In tl1eory, in Virginia, the husband is the head of the 
family. and is the director of its domestic affairs; but, in 
fact. the contrary is often true. The theory may be rebutted 
~nd the fact shown. 
'' A consideration of the subject of the respective leader~ 
shin and control in tb~ family might prove interesting·; but it 
iR not. necessarv to a. decision of the case. Suffice it to say 
that. in Virginia, the married woman, by the exercise of her 
natural talents and an insistence upon lier rights, has ·se-
c11red. in public opinion and by the enactment of statutes, a 
recognition tha.t she has property, contractual and civil rights, 
cq1rn.l to those of her husband. She has, in a large measure, 
secured an emancipation from tlic legal bondage of the com-
mon law in relation to her domestic and marital relations. 
Ci Supreme Court of Appeals of Virginia 
Commonwealth v. R1.1,tlierf ord, 1.60 Va. 524) 169 18. E. 909, 90 
A. L. R. 348.'' 
8* * Assigiiment of Error 3 .. 
-
This assignment is based upon the inflammatory and mis-
leading 1·ema:rks of the Commonwealth's Attorney. He dwelt 
upon the number of pint bottles in the house and the fact 
that M1·. Fairfax1 on a p1·evious occasion, had plead guilty 
to the sale of liquor, and he so prejudiced and confused the-
jury that they undoubtedly brought in a verdict of guilty 
because they believed that illegal sales of liquor were being 
made from the· premises and that Mr. Fairfax was involved. 
Of course, the Defendant was not charged with any such 
crime. The evidence clearly shows that Mrs. Fairfax was 
the sole actor in this particular case and it would certainly 
be a miscarriage, of justice for the Defendant to be held re-
sponsible for the illegal acts of his wife. This assignment 
of error is deemed relatively unimportant because it is con~ 
fidentlv believed that this Court will find that the evidence is 
totally· insufficient to sustain the conviction and under the 
authority of Sittlierland v. Comm.onivealtli, supra, will dis-
miss the proceeding. 
Respectfully submitted, 
CHARLES PICKETT, 
JAMES KEITH, 
Attorneys for the Defendant. 
CERTIF1CATE. 
I. Charles Pickett, an a.ttorney duly qualified to practice 
in the Supreme 'Court of Appeals of Virginia, do hereby 
certify that in my opinion the judgment complained of ought ' 
to he reviewed. 
CHARLES PICKETT. 
ge *Memo: The Plaintiff in Error will adopt this peti-
tion for a writ of error and suversedeas as his opening 
brief. · 
A Mpv of this petition was delivered to Paul E. Brown, 
Attorney for th~ Commonwealt.h, on the 10t.h day of ,Sep-
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tember, 1940, and a copy' thereof was mailed to the Attorney 
General of Virginia on the 10th day of September, 1940. 
Given under my hand this 10th day of September, 19'40. 
CHARLES PICKETT. 
Received Sept. 11, 1940. 
M. B. WATTS. Clerk. 
" . 
RECORD 
VIRGINIA: 
In tb.e Circuit Court of Fairfax County. 
Pleas before the Honorable Walter T. McCarthy, Judge 
of the Circuit Court of Fairfax County, Virginia. 
Commonwealth of Virginia 
Norman Fairfax 
Upon an Appeal from a decision of the Trial Justice 
Court. 
Be it remembered, that upon an appeal from a notice from 
the decision of the Trial Justice Court in this case, the said . 
Trial ·Justice Court certified to the Circuit Court of this 
County the papers therein consisting of the Affidavit for 
Search Warrant, the Search 1\T arrant issued upon said af-
fidavit and the warrant issued on the 31st day of March, 
1940, for the. arrest of th~ Defendant and said Appeal was 
docketed in the said Circuit Court on the 20th day of May, 
1940, and said paperA so certified in the Circuit Court from 
the said Trial Just.ice Court being· in the words and figures 
following, to-wit: 
page 2 ~ Form 810-1-4-39 Cir. Ct. #5932 
AFFIDAVIT ·F,OR SEARCH WARRANT. 
State of Virginia, 
County of Fairfax, to-wit: 
Tl}is clay R. C. Diedrich personally appeared before me, 
0. C. Carr, J. P. of said County, and made oath that he verilv 
believes that a certain dwelling located in said !County at or 
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near Fairfax Station and described further as dwelling and 
occupied by or in possession of Norman Fairfax unlawfully 
contains, contrary to law, Ardent Spirits because reliable 
information and further made oath that such information was 
received throug·h a reliable person, or that he has reasonable 
cause for such belief. 
Given under my hand this 30 day of March, 1940. 
C. C. CARR, J. P. (Seal) 
SEARCH WARRANT. 
State of Virginia, 
County of Fairfax, to-wit: 
To any Police Officer, Greeting: 
Whereas, R. C. Diedrich has this day ma.de oath before 
me that he ve·rily believes that a certain Frame Dwelling lo-
cated in said County at or near Fairfax Station, and de-
scribed further as and occupied by or in possession of Frame 
Dwelling unlawfully contains, contrary to law, Ardent 
Spirits and that S1.tch inforrnation was received through a 
reUable person, or that he has reasonable caitse for siwh 
belief. 
page 3 ~ These arc the ref ore, in the name of the Common-
wealth. to command you forthwith in the day or 
night to enter the said premises above described and there 
diligently search for the said Ardent Spirits and if the same, 
or any part thereof, be found upon such search to bring the 
same, a.nd the · person, or persons, in whose possession same 
are found, before the Trial Justice Court of said Counf.y to 
be disposed of or dealt with according to law. And this you 
shall in no wise omit. 
Given under my hand and seal this 30 day of M~rch, 1940. 
page 4 ~ Form No. 28A-5C-8-39 
Commonwealth of Virginia, 
County of Fairfax, To-wit: 
C. C. CARH, J.P. (Seal) 
Cir. Ct #5932 
To the Sheriff, Constable, or Any Special Policeman of Said 
County, or to Any State Police Officer, Greethig: 
Norman Fairfax v. Commonwealth of Virginia. 9 
WHERE ... i\.S, Complaint has been made on oath to me., the 
undersigned Justice of the Peace for the County aforesaid, 
on the information of R. C. Diedrich that on the 30 day of 
March, 1940, in the County aforesaid, Norman Fairf a.x did 
unlawfully have in his possession a.rdent spirits after an 
Order of Interdiction had been issued against him forbid-
ding the possession of any alcoholic ·beverage for a period 
of one year, said order having been entered on Nov. 22, 1939 .. 
These are therefore in the name of the Commonwealth, to 
·command you forthwith to apprehend and bring before Trial 
.Justice, the body of said Norman Fairfax at Fairfax, Vir-
ginia, on the .... day of ......... , 19 ... , at ...... o'clock 
.... M., to answer tlie said complaint, and to be further clealt 
with according to law. And you are also. directed to ·sum-
mon ..................................... , ................... . 
to then and there testify as witnesses for the Commonwealth. 
And have then and there this warrant. with your return there-
on. 
Given under my hand this '31 day of March, 1940. 
WALTER T. OLIVER, JR., JP. 
for Fairfax County, Virginia.. 
T>ap;e 5} THE WITHIN NAMED Norman Fairfax was 
brou~·bt before me this 16th day of Aprilt 1940, 
and on tl1e evidence of Complainant he is found gmlty as 
charged in the within Warrant, and I do adjudge that he be 
confined in the jail of the County of Fairf a."'{ for ONE YEAR 
rind pay a nne of $100.00 and $12.75 costs. 
I have sent . . . . . . . . . . . . . . . . . . on for further action of 
tlie Grand Jury of the said County, and have recognized the 
al)Ove named witnesses in the sum of$ ...... each to appear 
at 10 o'clock a. m., at the Courthouse of said County on the 
hit day of the . . . . . . . . . . . . term, 19 ... , of the Circuit Court 
of this County .. 
A. C. RITCHIE, 
Trial .T ustice for said County. 
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WARRANT OF ARREST 
Commonwealth of Virginia 
v. 
Norman Fairfa~ 
#6329 
Executed this, the 30th day of Marchy 1940, by arresting 
the within. named Norman Fairfax. 
MAGARITY & McINTOSH 
Officer 
COSTS 
Fine . .. .. .. .......... ., ............. $100.00 
Trial . . . . .................... $ 2.00 
Bail ........ ., ...... ., ....... ., ....... $ 1.00 pd. W. T. 0 .. 
Wa:rrant ., . . ............... ., ....... $ 1.00 
Arrest . . . . .................... $ 1.00 
Commonwealth Attorney . • .... $- 5.00 
(llerk (Circuit Court) ........ $ 1.25 
Commitment (Jail) • ,, ., ........ $ .50 
McIntosh 
Witness Attendance . . ., ..... $ 1.00 !fagarity 
Summoning Witnesses . . .... $ ..... . 
Total ........... ., ............. $112.75 
Appealed 
CHAS. PICKETT~ Atty for Def 
BOND. 
Conunomvea.lth or Virginia 
County of Fairfax, to-wit: 
Be it remembered that on the 31. day or M.arch, 1940, Nor-
tnan Fairiax and Bessie Fairfax cnme before me, Justice 
0£ t.he Peace of said County, and severally and respectively 
acknowledg·ed themselves to be indebted to the Commonwealth 
of Virg1nia, in the sum of $500.00 to- be respectively made and 
levied on their goods and chattels, land and tenements, to 
the use of the Commonwealth, and each waived all benefit 
u~der tl1e homestead exemption laws of the St.ate of Virginia 
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as to this obligation. The condition of this oblig·ation being 
that if the said Norman Fairfax shall personally appear be-
fore the Trial Justice Court for said County on the lst day 
of April, 1940, at 10 o'clock, A. M., and at any time or times 
to which the proceedings may be continued, or further heard, 
and, on appeal, before any court or judge, thereafter hav-
ing or holding any proceedings. in connection with the charge, 
to answer for the offense with which he is charged, and shall 
not depart thence without the leave of the said court or judge, 
the above recognizance remaining in full force and effect 
until said charge is finally disposed of or until it is declared 
void by order of a competent court. 
Acknowledged before me, in the said county, the. day and 
year first above written. 
WALTER T. OLIVER, .T. P. 
page 6 J And on the 27th day of May, 1940, the following 
order was entered by said Circuit Court: 
page 7 ~ Commonwealth of Virg-inia 
v. 
. Norman Fairfax 
Upon an APPEAL from a decision of the Trial Justice 
Court-Unlawfully having in his possession ardent spirits 
after an Order of Interdiction had been issued against him 
forbidding the possession of- any alcoholic beverag·e for 
a period of one year, said Order having been entered on 
Nov. 22, 1939. 
#5932. 
This day came the Commonwealth, by her Attorney, and 
the Defendant appeared agreeably to the recognizance of bail 
heretofore entered int.o by him, together with his counsel, 
anrl thereupon the Defendant entered a plea of not guilty as 
charged in tl1e warrant issued in this case by vValter T. Oliver, 
.Tr., a Justice of the Peacei of tllis County on the 31st day of , 
Marcl1, 1940. upon which issue was joined, and this ease came 
on for hearing de nova, and thereupon came a jury of seven 
(7) veniremen. to-wit: L. T. Wakefield. J.M. Sanders .. John 
Rnv Pugh, Elliott Bucldev, Marvin 1\f. Davidson, Martin 
Beyer and Earley A·. Caudle and to their seats in the jury 
box and were duly sworn and examined on their voir dire 
nnd found to be compe_tent and qualified jurors according to 
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statute, and form, said list of seven the names of J .. M. Sanders 
and Marvin M. Davidson were stricken off in the mode pre-
scribed hy law, by the Attorney for the Commonwealth strik-
ing off one name and counsel for the Defendant striking off 
one name and the said J. M. Sanders and Marvin 1\L David-
son were directed to leave the jury box, which they did, and 
the remaining five (5) veniremen, to-wit, L. T. Wakefield, 
.Tolm Ray Pugh, Elliott Buckley, Marthi Beyer and Earley 
A. -Caudle constituted the jury for the trial of this 
page 8 ~ case, who, being~ duly selected, summoned, formed, 
empaneled and sworn, heard the opening state-
ments of the Attorney for the Commonwealth and counsel 
for the Defendant, and having heard all of the evidence in 
the case, both for the Commonwealth and for the Defendant, 
and having received their instructions from the Court and 
heard the argument of counsel in the case, took the papers 
in the case and retired to their room to consider of their 
verdict (the jurors having stated that they did not desire· 
to take with them to the jury room the exhibits in the case) 
and after a while returned into open Court and rendered 
and returned the following verdict, to-wit: 
''We the jury find the defendant Guilty, fine of $250.00 
and 60 days in jail. 
L. T. WAKEFIELD, 
Foreman.'' 
And thereupon the said jury was discharged a_nd left the 
jury box, and tlle said Defendant, by counsel, moved the 
Court to set aside the said verdict of the jury and grant 
the Defendant a new trial on the ground that the verdict is 
contrary to the law and the evidence and the evidence is in-
sufficient to support such a verdict, and on the further 
p:round that the concluding· statement of the Attorney for 
the Commonwealth to the jury practically invited the jury 
to find the Defendant g11ilty because bootlegging was going 
on in the house wl1erein the Defendant resided and in which 
he was arrested, which motion the Court denied, and to 
which action of the Court in denying said motion, 
pag·e 9 ~ the said Defendant, by counsel, duly excepted. 
'Whereupon. the Court cloth adjudge and. order 
that tl1e Commonwealth of Virginia do have and recover of 
the said Defendant, Norman Fairfax, the fine of Two Hun-
dred Fiftv Dol1ars ($250.00), the amount by the jury in its 
verdict nRcertaincd~ together with the costs of this case in 
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the Trial Justiee Court .and in this Court., and that the said 
Defendant. he confined in. the County jail of this County for 
.a period of sixty ( 60) days., the time by the jury in its ver-
dict, ascertained, the Defendant not having served any time 
in jail while a.waiting trial 
.And tliereupon the Defendant, by counsel., moved the Court 
to suspend the execution of the aforesaid .sentence for a 
period of ninety (90) days., in order to permit-the Defendant 
to apply to the Supreme Court of Appe.als of Virginia for 
.a writ of -error and su,pe1rsedeas in this case if he be so ·ad-
vis-ed, with the understanding that the bills of exceptions 
will be tendered to the .Judge of this Court for his signature 
within sixty (60) days from this date., which motion the 
Court grants and now releases the said Norman Fairfax 
from custody under the recognizance of bail entered into by 
him on the 31st day of March, 1940, before ·walter T. Oliver, 
.. Tr .• a Justice of the Peace of this County, in the penalty of 
$500.00, with Bessie Fairfax as his surety, conditioned that 
the said Defendant shall make his personal appearanc~ .be· 
fore tliis Court at anv timci or times when he shall 
page 10} be 11otificd so to do and at any time or times to 
which the proceedings herein shall be continued, 
or further heard, and, on appeal, before any court or judge 
l1ereafter having or l10Iding any proceedings in connection 
wit.h this charge, to answer for the offense ·with which he is 
charged, and sl1a1l not depart thence withou~ leave of the said 
~ourt or judg·e, said recognizance remaining in full force and 
effect until this cha rgc is finally disposed of or until it is 
declared void by order of a court of competent ..iurisdictio11. 
pag·e 11 } Virgfoia : 
In the Circuit Court for Fairfax County. 
Vommonwealth of Virginia, Plaintiff, 
v. 
Norman Fairfax, Defendant 
AT LA1'T #5932. 
TESTIMONY AND INCIDENTS OF TRIAL in the above 
~nt.it]ecl cause hefore the Honora.b]e Walter T. McCarthy, 
.T ud$.>'e of the Circnit Court for Fairfax County, Virginia, in 
thP Court House at Fairfax, Vindnia} on Monday, the 27th 
cln? of May, 1940, at the hour of ten o'clock A. l\L 
14 
,, 
Supreme Comt of Appeals of Virginia 
Officer Carl Mclfitosli., 
. . 
Appearances.: For the Commonwealth: Paul E. Brown, 
Esq., Commonwealth Attorney. 
For the Defendant: Charles Pickett,. Esq. 
( A jury of five was duly impaneled and sworn to try the 
issues in the case, and opening statements were made to the 
jury by the Commonwealth Attorney and by Mr. Charles 
Pickett, Counsel for the Defendant, all witnesses present hav-
ing been first sworn and excluded). 
Thereupon, the following testimony was taken on behalf of 
the Commonwealth: 
page 12 ~ Thereupon, 
o·E'FICER CARL :McINTOSH, 
called as a witness on behalf of the Commonwealth, being 
first duly sworn, was examined and testified as follows:. 
DIRECT EXAMINATION. 
,, ' 
By Mr. Brown= 
· Q. Your name is Carl :McIntosh f 
A. Yes, sir.· 
Q.. And you are one of the county policemen f 
A. That's right. 
Q. Mr. McIntosh, I call your attention to the case of Com-
monwealth against Norm.an Fairfax. Were you present when 
Norman Fairfax was raided 1 
· A~ Yes, sir. 
Q. The place was searched and he was arrested in March 
of this year? 
.A. Yes, sir. 
Q . .Suppose you tell in your own words what happened when 
yon went there. 
· A. We raided the place on March 30th somewhere after 
nine o 'clock that night-between nine and t~n. N orma.n Fair-
fax was there and a fellow by the name of Dillon was ~itting 
in t.he house. We told him we wanted to loolt the house over. 
and he said, '' .All right''. We found four pints of wh~skey 
in a little closet in the kitchen in paper bags. The closet next 
to the bedroom was locked. I unlocked tl1a.t and there were 
twenty-two pints of whiskey in that place; so we arrested 
him and brought the whiskey and him up here to Fairfax. 
I 
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Of fleer Carl ll!Iclntosh. 
Q.· Did he have anything to say at that time 
page 13 ~ about whose it was Y 
A. No, ·he only said he wasn't in charge of the 
house. 
Q. Did he tell you where any of this liquor was Y 
A. No. . 
Q. I believe you were present when he was raided previ-
ously in November, 1939 Y 
A. Yes, sir. 
Q. At that time, what were the circumstances! 
Mr. Pickett: I object to that. 
Mr. Brown: If the Court please, I want to connect up 
this occasion. That closet is the same place the liquor was 
found this time. 
The Court: Objection overruled. 
Mr. Pickett: Exception. 
A. At that time when he was raided, we found aI1 his whis- . 
. key in the closet next to. the kitchen but none in the closet 
that was locked-the same place we found the . four pints 
of whiskey this time. 
Q. That place wasn't locked this time, was it? 
A. No, sir. 
Q. At that time he claimed the liquor was his, is that cor-
rect I The first time, in 1939 Y 
A. I am not positive whether he did or not, but I think he 
did. 
Q. I guess there is going· to be an objection to this ques-
tion. I will ask Mr. McIntosh, policeman of this county,. to 
idve the jury Mr. Fairfax' record as to violation of the laws 
of this sort. 
Mr. Pickett: I certainly object to that, if the Court 
please. 
pag·e 14 ~ Mr. Brown: If tl1e. Court please, the statute 
specifically says that previous convictions may be 
alleged and proved, under subsection 61b, Section 4675. I 
am not sure whether it. is the 1938 amendment or not. 
Mr. Pickett: There is no allegation in the warrant to that 
effect. -
Mr. Brown: Of course there is, as to. the interdiction. 
Mr. Pickett: That is the basis of the ·warrant. 
The Court: Objection sustained. 
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Officer Carl McIntosh. 
Q. ·who wa.s present on this -occasion in March when you 
went to Mr. Fairfax' house-what officers? 
A. The two A. B. C. men, Diedrich and Tomasco, and 
Mag·arity and myself. 
CROSS EXAMINATION. 
By Mr. Pickett: 
Q. Mr. McIntosh~ Mrs. Fairfax wasn't thereY 
A. No, sir. 
Q. Did he tell you-he told you, did he not, that she had 
the key to that room? 
A. I believe he did, yes, sir. 
Q. Did you open it Y 
A. Yes, sir. 
Q. You had a skeleton key T 
A. Yes, sir. 
Q. He also told you it was her whiskey, didn't he, 
A. He didn't say anything about it being her 
page 15 ~ whiskey. He said he wasn't in c.harge of the house, 
said it wasn't his. 
Q. He hadn't been drinking himself, had be 7 
A. Not tl1at I noticed, no, sir. 
Q. He offered no resistance of any kincl 1 
A. No, sir. 
Q. ··was he on the back porch with a lantern when you 
came up? 
.A. No, sir; he wa.s in the house. 
Q. Are you sure about that f 
A. Yes, sir. 
Q. Where was he? 
A. In the kitchen there-he and this fellow Dillon. 
Q. ··was Dillon in the kitchen, too? 
A. Yes, sir, both of them were in the kitchen. 
Q. Wbat were they doing in the kitchen? 
A. Sitting there talking·, I g·uess. 
Q. Sitting or standing? 
A. I µ;uess they were sitHng· down. I know Dillon was 
sittinA· down; I don't know whether Norman was sitting. 
Q. At the table? . 
A. I can't say at the table; they were just sitting; in the 
kitchen-at least I guess it was the kitchen, it might l1ave 
been the dining 1·oom. There a.re three or four rooms, I don't 
know wl1at. they call the kitchen. 
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Investigator R. C. Diedrich. 
Q. Was the kitchen stove in the room you speak off · 
A. I didn't pay any attention to whethe·r it was the kite.hen 
or not. 
Q. You called it the kitchen. 
page 16 } .A. I didn't. He was in the house. 
Q. You are positive both were sitting dowri7 
A. No, I am not positive. I know Dillon was; I don't know 
whether both were sitting or not. 
Q~ Who went in the house first t Who led the raid 7 
A. I can't.· say who went in first. I know there were four 
in the car, and we all got out and went to the door. I don't 
know which went through the door :first. 
Q. You all entered the hous·e about the same time? 
A. Yes. Nobody was excited; it was just routine business. 
Q. You didn't wait in the car and come up later, or any-
thing of that kind! 
A. No, indeed. We all got out at the same time. 
M:r. Pickett.: Tha.t is all 
Thereupon, 
INVESTIGATOR R. C. DIEDRICH, 
called as a witness on behalf of the Commonwealth, being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION .. 
By Mr. Brown-: 
· Q. Your name is Diedrich and you are one of tbe A. B. O. 
investigators of the State Y 
A. Yes, sir. 
Q. Mr. Diedrich, do you know when thls order of inter-
diction was entered against Mr. N orma.n Fairfax of this 
county? 
A. Yes; November 22, 1939. 
Q . .A.re you familiar. with the case that that order was 
based upon, 
T>ag·e 17 } .A. Yes, sir. 
Q. Were you present at that time when the raid 
wafi made? 
A. Yes, sir. 
0. You had been through the house before? 
A. Y e-s, sir. 
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I 'fl,Vestigator R. C. Diedrich. 
Q. Do you know where the liquor was found on the occa-
sion you searched the property of Fairfax in November, 
1939! 
Mr. Pickett~· If Your Honor please, I desire to renew 
my objection. Your Honor overrules and I note an excep-
tion. 
A. I don't know whether I Imow where all of it was found, 
Mr. Brown. I know where some of it was found-in th~ 
pantry off the kitchen. 
Q. On the occasion you made the search this last time in 
March,. was it found in a pantry off the kitchen f 
A. Yes, sir. 
Q. How much. did you find that time f 
A. Four pints of Sunset Hills. 
Q. How much liquor did you find altogether the 26th of · 
Marchf 
A. Twenty-six pints .. 
Q. On the occasion you made the last trip, the four pints; 
that you foWid in the pantry off the kitchen-
A. Yes, sir. 
Q. ( continuing) Can you identify those four pints 7 
A. Yes, sir.· Sunset Hills bond and each one has an X 
put on with ink-in that bag, I believe. (Taking bottles from 
bag.) These are the four pints. 
Q. How were they in that pantry? Open Iike that¥ 
A. No, sir, in bags. 
page 18 ~ Q. What sort of . bags f 
A. Bags like these. ·(indicating·.) 
Q. Each one in a separate bag or all in one? 
A. I believe in two bags. I am not certain. I was right 
there with :M:r. Magarity at the door when he picked up the 
bags. 
Q. "\Vhere did the rest of the liquor come from T 
A. Mr. Tomasco. and Mr. McIntosh went in the other part 
of the house and found this whiskey and I saw them bring 
it back. 
Mr. Brown: I£ the Court please, I want to introduce all 
this liquor as evidence at this time. as having· coµie from the 
house oooupied by Norman Fairfax. ... 
Q. Now, did Mr. Fairfax say anything to you, or in your 
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presence about this liquor-a.bout whose it was or make any 
explanation of what it was doing there Y 
A. Yes, sir, he did. In reference to the whiskey that Mr. 
Tomasco and Mr. McIntosh found in the other part of the 
house, he asked me a question about searching the· house and 
I asked him if he didn't know it was illeg·al and he stated 
Mr. Pickett told him they could. have a gallon. 
Q. He said Mr. Pickett told him they could have a gallon Y 
A. Yes, sir. 
Q. Did he sa.y whose this was? 
A. No, sir. He said his wife had the room locked that the 
whiskey was in. The room this whiskey was found in was 
the pantry off the kitchen, just an ordinary door and it wasn't 
locked. 
page 19 ~ CROSS EXAMINATION. 
By Mr. Pickett: 
Q. Mr. Diedrich, do you know whose whiskey that is f 
A. No, sir. 
Q. Do you know where it was purchased f 
A. I think I have checked up on that. 
Q. Can you tell from the label on the back? 
A. Yes, sir, unless someone pulled it off and stuck another 
one on it. (Examining bottles) It was purchased from the 
A. B. C. store in Manassas. 
Q. When you got this wl1iskey, did you look at it to see 
where it was purchased f 
. A. The whiskey was examined at the time of the trial in 
the .Trial .Justice Court here. 
Q. Did you make any effort at that time to find out who 
purchased this whiskey? 
A. No, sir. 
Q. Who made the arrest Y Did yon make the arrest Y 
A. We Wf'l'(.l all there tog·ether. We told him he was un-
der .arrest.. The matter of arrest is the main thing, we 
wouldn't ~dve much consideration to who made the arrest, 
we wonldn 't remember exactly who placed him under ar-
reAt. 
Q. He told you it was 11is wife's whiskey? 
A. This four pints here? No, sir. · 
(\ He dicln 't tell vou whose it was? 
A. No, "'sir. 
pa~e 20 ~ Q. Who was present when he made tha.t st.afo-
ment to you Y 
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A. ·which statement f · 
Q. That I told him they could have a gallon of whiskey. 
Who overheard that? 
A. I was there in the kitchen. Several officers were there. 
Q. Was Officer McIntosh there? 
A. I don't know, sir. Vve were looking around through 
the house. 
Q. '\Vas Mr. Dillon there f 
A. I don't believe I know Mr. Dillon. 
Q. The other man in the house. 
A. He was over in the corner part of the time. I don't 
know whether he was there when the remark was made or 
not. 
Q. You don't know who heard the remark other than your-
self? 
A. No, sir, some of the officers were there. 
Q. You don't know who the officers were T 
A. I don't know; there were four of us. 
Q. \Vho was the first officer to enter the house f 
A. I don't recall. All of us were right there together and 
went in the back door there. 
Q. ·where did you see Mr. Fairfax first? 
A. Right the.re at the door of the kitchen. 
Q. The door to the porch? 
A. vV e came in off the porch, yes, sir. 
Q. What did he have in his hand T 
A. I don't know, sir. 
Q. Where was Mr. Dillon? 
page 21 ~ A. When I ·first saw Mr. DiIIon he was over in 
tlle corner of the kitchen. 
Q. Doinp: wba.t? 
A. Apparently seated. I didn't pay any particular atten-
tion to Mr. Dillon when I saw him there, just saw somebody 
as we came in. 
Q. Let me get this straight. You say Mr. Fairfax was 
standing in the doorf 
A. Standin~· near the door, yes, sir. 
Q. Mr. Dillon, you think, was seated? 
A. He was in the corner of the kitchen. He might have 
been seated or he mig·ht have been reclining slightly; I didn't 
pay much attention to him. 
Q. Was there anything there for him to be reclining· on-
a couch or anything? · 
A. I don't know, sir. 
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Frank B. Toma.sco. 
RE-DIRECT EXAJ\,IINATION. 
l3y Mr. Brown.: 
Q. I have one question I want to ask. When Norman 
Fairfax was arrested back in N ovem.ber and there was quite 
a qua11tity of liquo1· at the house where he lives, who claimed 
that liquor at th.at time f Do you know f 
A. I am not certain on that., Mr .. Brown. He made the 
sale and plead g·uilty t-0 it. 
RE-OR.OBS EXAMINAT]ON. 
By Mr. Pickett! 
Q. He pleaded g11ilty that time, didn't bet 
A. Yes, sir. 
page 22} Q. He also made no contest about the order of 
interdiction; he didn't resist its entry? 
A. I was present at the trial; I don't know anything that 
went on beforehand .. 
Q .. Dicln 't you bring tlle order of interdiction over to me 
for my signature as l1is counsel V 
A. I don't think I did; I think I took the order of con-
fisca tiou over to you for the whiskey seized in his house.. 
RE-RE-DIRECT EXAMINATION~ 
l3y Mr. Brown: 
Q . .You took the order of confiscation of the liquor seized 
in his house to bis attorney, 1\fr. Pickett. Is that the mode 
of g;etting service on the owne1· of the liquor! · 
A. Yes, sir. 
Mr. Brown: That is all. 
Thereupon, 
FRANK B. TOMASCO, 
bein~· called as a witness on behalf of the Commonwealth, 
being· first duly sworn, was examined and testified as follows : 
DIRECT EXAMINATION. 
Bv l\'h·. Brown : 
Q. Your name is Tomasco, and you are one of the A. B. C. 
investig·ators for this state? 
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A. Yes, sir .. 
Q. What is your full namef 
A. Frank R Tomasco. 
. .• 
Q-. 'l\fr. Tomasco, are you familiar with this or-
page 23 ~ der ·of interdiction entered in the Norman Fair-
fax case during the past year! 
A. Yes, sir. 
Q. Do you know when that order was entered and by 
whomY 
A. I think it was entered the 22nd of November .. 
Q. What yearf · 
A. 1939. 
Q. Who entered the order of interdiction Y 
A: The Fairfax Court. , 
Q. The Trial Justice Conrtf 
A. Yes, sir. 
Q. Were you present when that case was tried? 
A~ Th~ original case, -yes, sir. That is, I helped to make 
the a,rrest. 
Q. Was there any liquor founq. there at that time? 
:Mr. Pickett: I renew my objection to this line of testi-
mony, if Your Honor please. 
The Court : Overruled. 
Ivfr. Pickett: E·xception. 
Q. In November, I am speaking of now. 
A. Yes, sir. 
Q. Do you know where any of that liquor was foundf 
A. As I recall, I remember some was found in the pantry 
and Rome in another room. 
Q. Now, on this last occasion you were down there, were 
von present when any liquor was found? 
~ .A. Yes, sir .. 
O. How much was found altogetl1er? 
A. There were twenty-sL~ pints found altogether. 
Q. Where were those twenty-six pints found Y 
page 24 } A. Four pints in the pantry-
.A. Is that the same pantry you speak of having 
liquor in it on the previous occasion Y 
A. Yes, sir. 
Q. Where was the rest? 
A. And twenty-two pints in this little room. 
Q. Did Mr. Fairfax ha~e ~nything- to say in your presence, 
or to you, as t~ whom this liquor belonged to this last time f 
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A. Not in my presence. . 
Q. He didn't say anything in your presence 7 
A. No, not in my presence. 
Q. Who was there when you went there in March Y 
· A. Mr. Fairfax himself, and there was another man there; 
I don't know his name. 
Q. Was Mrs. Fairfax there Y 
A~ No. 
Q. Did she come while you were there Y 
AN . ,, . o, sir. 
Q. You say Mr. Fairfax didn't say who this liquor be-
longed to? Didn't claim it belonged to anybody else¥ 
A. At the time he was making that statement I was in the 
other room and I didn't hear what his statements were. 
CROSS EXAMINATION. 
By .Mr. Pickett: 
Q. Do you know which officer was the first one that entered 
the house? 
page 25 ~ A. No, sir. 
Q. Where was this other man you speak of 7 
A. He was in the house proper. 
Q. He was in the house proper, not in the kitchen you en-
tered? 
A. Well, I guess that the house-yes, he was in the kitchen, 
near the table. 
Q. What was· he doing? 
A. I don't recall just now what he was doing. 
Q. Where was Mr. Fairfax when you first saw him 7 
A. He was in there, too. 
Q. Seated or standing? 
A. I don't recall. 
Q. Was he in the kitchen or on the porch Y 
A. He was in the kitchen. 
Q. Of course you don't know whose whiskey this is of your 
own knowledge? 
A. Well, I assume it was Mr. Fairfax's. 
Q. You ''assume"? You don't know. You don't know who 
bought it¥ 
. A. No, sir. 
Q. Did you make any effort to find out who purchased this 
whiskey! 
A. No, sir. 
Q. You could tell from the label where it was purchased? 
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John Henry Burke, Jr. 
A. Yes, sir .. 
Q. And of course the employees would give you the infor-
mation for the A. B. C. if you asked them? 
A. I never attempted-as a rule they don't make a practice 
of giving out any information. 
page 26 r Mr. Brown: If Your Honor please, proving who 
purchased the liquor wouldn't prove ownership. 
The Court: It wouldn't prove; it would tend to prove. It 
is a question of drawing your own conclusion. 
Mr. Brown: I believe that is the Commonwealth's case. 
TESTIMONY ON BEHALF OF DEFENDANT. 
Mr. Pickett: I will call Mr. Burke and you will have to ask 
Mrs. Fairfax to come out here. It is a question of identifi-
cation. 
Mr. Brown: Is she going to testify? 
Mr. Pickett : Yes. 
Thereupon, 
JOHN HENRY BURKE, JR., 
called as a witness on behalf of the clef endant, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Pickett: 
Q. Will you please state your name? 
A. John Henry Burke, Jr. 
Q. ·what is your occupation? 
A. Assistant Manager 'Of A. B. C. Store No. 133 located at 
Manassas. 
Q. How long have you been there? 
A. Four years the first of this month. 
Q. Do you know this lady standing here f 
A. Yes, sir. 
Q. Do you know her name? 
A. Mrs. Fairfax. 
Mr. Brown: Can't you excuse Mrs. Fairfax? 
(Thereupon, Mrs. Fairfax was excused and left the court-
room.) 
Normau Fairfax v. Commonwealth of Virginia. 25 
J()Jin Henry Bitrke, Jr. 
page 27} Q. Was this purchased at your store! {Handing 
four bottles of liquor from the exhibit to the wit-
ness.) 
A. Tl1is one wa-s, yes, sir. {Examining each of the four 
bottles.) At our store, from me. 
Q. Can you tell the jury who purchased it f 
A. Why, not definitely; no, sir. 
Q. Could you say whether Mrs. Fairfax was in yom .. store 
on the 30th of March! 
A. Now I don't remember dates. 
Q. Were you informed shortly after this matter arose that 
this proceeding. was pending here! 
A. Yes, I was. 
Q. Were you able at that time to remember whether or not 
she had been in about that time? 
A. Yes, sir. As a matter of fact, she had been in there ap-
proximately two or three times every week . 
Q. Yes ; so you lrnow her pretty well? 
A. Yes, sir. 
Q. Do you know this gentleman here? {Indicating the de-
fendant.) 
A. No, sir. I realized who he was when I saw him with Mrs. 
Fairfax this morning. 
Q. Do you ever recall having sold him any ,vhiskeyf 
.A. No., sir; I have never seen him any more. 
CROSS EXA.l\HNATION. 
By Mr. Brown: 
Q. How did you realize it was Mr. Fairfax this morning f 
A. x saw him with :M:rs. Fairfax. 
Q. Were 'Some other men with Mrs. Fairfad 
page 28} A. Those two sitting by themselves. 
Q. You never had seen him at the store! 
A. Not to my knowledge. 
Q. Does she come in by herself? 
A. When she comes in our store, yes, sir. 
Q. Always bv herself? 
A. Yes, sir. "' 
Q. You say she comes in about two ot three times a weeld 
A. Yes, sir, approximately. 
Q. About how much does she buy on those occasions! 
A. You can only buy one gallon. 
Q. You don't know how much she purchased on that par-
ticular day-March 30th f 
26 
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Q. Was she by herselff _ 
A. ·when she was in our store, yes, sir. 
Q. You say you can only buy a gallon at a time T 
A. Yes, sir. 
Q. That would be eight pints! 
A. Yes, sir. 
-l 
Q. Did that come from your store on :March 30th f (Hand-
ing witness ~ fifth bottle from the exhibit, four pints having 
been previously identified by the witness.) 
A. Yes, sir. 
Q. · Did that come from your store on March 30th t (Hand-
ing witness a sixth bottle from the exhibit.) 
A .. Yes, sir.. · . 
Q. Did that come from your store on March 30th Y 
page 29 r (Handing witness a seventh bottle from the. ex-
. hibit.) 
~ A.. Yes,. sir. 
Q. Did that come from your store on l\farch 30th!. (Hand-
ing witness an eighth bottle from the exhibit.} 
A. That came from our store on March 30th .. 
Q. Did that come from your store on March 30th Y (Hand-
ing witness a ninth bottle from the exhibit.) 
Q. That's right. Keep on; I'll tell yon when you get them 
wrong. ( Thereupon, a tenth and eleventh bottle were handed 
to the witness, no comment being made by him.) 
Q. That one has no label on it (indicating a. twelfth bottle). 
This one ( indicating a thirteenth bottle) came from your store 
on March .19th, not on March 30th. How about that one! 
(Handing witness a fourteenth bottle from the exhibit.) I 
notice it doesn't have the store number, but has your num-
ber. Yon are No. 55, aren't you Y 
A. That's right. That's the cashier's number. 
Q. How about that one 1 (Handing witness a fifteenth bot-
tle.) 
. A. That's right. 
Q. How about that one Y {Handing witness a sixteenth bot-
tle.) 
A. That "s right. 
Q. That one? (Handing witness a seventeenth bottle.) 
A. Still right. .. 
Q. That one? (Handing witness an eighteenth bottle.) 
A. That's right. 
Q. That makes eighteen pints that all came from your store 
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on the same date. N ?W, which of those did Mrs. Fairfax pur-
chase? 
A. I couldn't tell you. 
Q. Do you know whether she purchased any of 
page 30 ~ them? -
A. As Mr. Pickett said, I was informed a day 
or so after this thing happened. She has purchased whiskey 
on that date. As to the exact- · 
Q. (interposing) Do you know how much? 
A. One gallon. 
Q. She always gets the limit 7 
A. Yes, sir. 
Q. You don't know whether anybody else was with herY 
A.· Not when she came in the store. 
Q. Do you know whether anybody was out in_ the car with 
her7 
A. I think there was. 
Q. Do you know who that was? 
A. On that date 7 I don't believe so. I don't remember. 
Q. As a matter of fact, didn't the person in the car get .out 
and come in and get a gallon, too,? • 
A. That's right. 
Mr. Pickett: Would you know him if you saw him? 
-
A. The perso;n who was in the car? Yes, sir. 
Q. Is he here todayt 
A. I haven't seen him, no, sir. 
Q. Do you know his name f 
A. It could have been one of two people. 
Q. Who could it have been 7 · 
A. A man named Collier, or another man whose name I 
don't know-a man that works for the State. 
Q. You haven't seen this other man a round here today¥. 
A. No, sir. · 
Q. Do you remember whether Mrs. Fairfax was at your 
store on the day before March 30th-on March· 
page 31 ~ 29th-to purchase some liquor? 
A. No, sir, I don't. 
Q. Was this purchased at your store on March 29th? (Hand-
ing witness another bottle from the exhibit.) 
A. No, sir; that is No. 120 in Alexandria. 
Q. Store No. 120 on March 29th. How about that one? 
(Handing witness another bottle from the exhibit.) 
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A. That's right. 
Q. Was that purchased from you Y 
A. No, it was purchased from the other man-.A.. 
, 
Q. Is the "A"-that designates the clerk! What is your 
letter? 
A. "B." 55 is the register. 
Q. On March 29th, this bottle was pure.based at your store 
from another clerk besides yourself. How about that onef 
(Handing witness another bottle from the exhibit.) 
A. That's right. 
Q. That was on the 29th¥ 
A. Yes, sir. · 
Q. (Handing another bottle from the exhibit to the wit-
ness) : This bottle you don't know anything about? 
A. Evidently it has been bought in the State somewhere; 
that is not a Washington number. Washington whiskey has a 
red stamp. It was evidently bought in Virginia; it has a blue 
stamp. 
Q. I believe you said Mrs. Fairfax usually has another man 
or maybe two in the car Y 
A. Sometimes she has as many as three or fou1.. 
Q. Each one gets a gallon, do they not f 
A. Not necessarily always. A gallon most of 
page 32 ~ the time. Q. In pints? 
A. Yes, sir. 
Q. Never get a quart of liquor? 
A. Yes, sir. I was going to say some time ago there were 
some quarts bought. 
JJ. They very often get it in quarts Y 
A. -WT ell, possibly two gallons of Old Quaker a week. Always 
Old Quaker bought in quarts as I remember. 
Q. Do they ever get it in gallon bottles? 
A. We don't sell it in gallon bottles-only wine. 
RE-DIRECT EXAMINATION. 
By Mr. Pickett : 
Mr. Pickett: Ask Carl Fairfax to come in from the ,vit-
ness room. 
(Thereupon Carl Fairfax entered the courtroom and was 
asked to stand near the witness.) 
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Q. Do you know this gentleman? 
A. Yes, sir. 
Q. Is he the one that you referred to? 
.A. He is tl1e man I ref erred to when I said a man I thought 
worked for the State but didn't lmow his name. 
Q. That came with Mrs. Fairfax? 
A. Yes, sir. Mr. Collier and tlie one man t1iat worked for 
tbe State tliat I didn't lrnow his name. 
Q. You have never seen this mau until today to know of? 
(Indicating the defendant.) 
A.. Possibly he could ha.ve been in there. It would have to 
be over a year ago; I know it has been a fong 
page 33 } time .. 
Examination by the Court: 
Q. "What is the total quantity of whiskey gotten there on 
the date in question? 
A. Eighteen pints, I believe, sir. 
Q. Did Mrs. Fairfax come in twice during the day? 
A. No, sir; she has never been there twice. The party with 
her might have been. . 
Q. Were there two people in the car with her this day? 
A. On the date in question, I believe only one. 
Q. You don't lrnow what explanation there is of the extra 
two pin ts then? 
A. No, sir; it could have been this: Very often-not '' very 
often", sometimes a. stranger, a third or fourth party, evi· 
dently a person who would like to come to Manassas, · comes 
along. 
Q. You say you heard about her husband being arrested 
the next day? 
A. No, sir, I believe-it seems to me I heard on Tuesday. 
I believe this whiskey in question was bought on Saturday. 
I don't remember dates; it wa.s two or three days-I believe 
on Tuesday. This happened on Saturday. I am not sure. 
Mr. Brown: Who was telling you about iU 
A. Either Mrs. Fairfax or Mr. Collier; I don't know wl10. 
Mr. Brown: You don.,t know which one! 
A. Mrs. Fairfax told me first and Mr. Collier on the same 
day. Mrs. Fairfax told me first. 
Mr. Brown: That is all. I would like to have him stay. 
30 Supreme Cotrrt of Appeals of Virginia 
~ .. 
page 34 ~ Thereupon,. 
CARL FAIRFAX, 
called as a witness on behalf of the defendant, being first 
duly sworn, was examined and testified· as follows~ 
DIRECT EXAMINATION .. 
By Mr. Pickett: 
Q. Your name is Carl Fairfax °l 
A. That's right. 
Q. What do you dof 
A. Work for the State~ 
Q. On the roads Y 
A .. Yes, sir. 
Q. Are you any relation to Mr. Norman Fairfax here? 
A. Very little. 
Q. Do you know relation it isf 
A. It is hardly worth talking about, it is such a little bit .. 
Q. Do you live near him? 
A; About a couple of miles below him. 
Q. Were you told ·about the raid the officers made on Mrs .. 
Fairfax's property on March 30th f 
A. Yes, sir ; I know about it. 
· Q. After it happened, did anybody tell yon about itf 
.A. I just heered outsiders talking about it. 
Q. When were they talking about iU How soon aiter-
wardsf 
A. I don't know-a day or so. 
Q. Have you ever been to Manassas with Mrs. Fairfax? 
A. Oh, yes. 
Q. Did you go up there on the 30th of March f Do you know 
the day of the raid f 
page 35 ~ A. I just can't remember now. I don't know the· 
date. I know I was up there. She went up there 
with me; I never paid any attention to the date of it. 
Q. Did you buy any whiskey? 
~- 8he did, but I didn't. 
Q. Was anybody else with you in the car 1 
.A. No, that is all. 
Q. Do you know what whiskey was bought Y 
A. No, I don't. 
Q. Do you know how much was bought f 
A .. .A gallon, hut I don't know what kind. 
Q. Did you go back again-make two trips the same· day? 
A. Yes; I went back in the morning and evening. 
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Q. Did you buy some too Y 
A. No, I didn 't buy any. 
Q. Who went with you 1 
A. She went with me. 
Q. Both trips 7 
A. Both trips. 
Q. Did she buy whiskey on both trips? 
A. I couldn't tell you. I weren't with her; I don't know 
whether she did or not. 
CROSS EXAMINATION. 
By Mr. Brown: 
Q. You say you didn't buy any at all either time you went 
up? 
A. No. 
Q. Did you go up there with her, or did she go with you, 
and she buy a gallon and you buy a gallon? Did you ever do 
thaU 
page 36 ~ A. I have once or twice. 
Q. W110 would get the gallon you bought Y 
A. When I bought, I bought for myself. 
Q. How did you buy it-in quarts Y 
A. Sometimes I did and sometimes in pints. 
Q. Why did you buy it in pints 7 
Mr. Pickett: I object to this, if Your Honor please:-going 
into why he buys it. His answer might incriminate him. 
The Court: He started testifying about whiskey. You 
ought to have mentioned that then. 
Mr. Pickett: He said he bought it. Now he is inquiring 
into the reasons why he buys it. 
The Court: You would have to strike all his testimony out. 
He can't give partial testimony to satisfy defendant's story 
and stop when he is cross examined as to the details. Mr. 
Brown is questioning him very generally; he is not going 
into this particular incident. He said sometimes he buys it in 
pints and sometimes in quarts and he is asking why he buys 
it in pints. (Addressing the witness:) Do· you object to an-
swering that question f 
The Witness: Well, is it necessaryf 
The Court: It don't make any difference whether it is neces-
sary. The question is whether you feel like you might ca.use 
yourself any trouble by answering that question. 
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· The Witness : I don't see where it could cUti.se tne any 
trouble by . answering the question. 
The Court: Objection overruled. 
page 37 ~ Q. vVhy is it you buy a gallon in pints 1 
A. Well, -sometimes I just want it that way is all. 
I would rather have it in pints than have it in quarts. 
Q .. Did yon ever buy any liquor ttp at Manassas or any 
other liquor store and turn that over to Mrs. '.Fairla:d 
A. No, sir. 
Q. Or buy it for her1 
A. :N"o, sir. . 
Q. You never have done that in any liquor store? In other 
words, she go in and get a gallon and you go in and buy a 
gallon and she take all the liquor? · 
A. Yes. 
Q. Have you ever done that? 
A. Done it once or twice. 
Q. But you didn't do that on March 30th f _ 
A. I can say about the day; I don't know about the date. 
Q. Do you remember the date Norman 1s place was raided Y 
You heard about it the next morning. 
A. A day or so after that. _ 
Q. You didn't hear about it Sunday n10r11in.g after it hap-
pened? 
A. That was on Saturday, weren't it? Yes, I reckon it was 
the next morning. . 
Q. Where did .7ou hear about it Y As a mtttter of fact, 
didn't Bessie tel you herself 1 
A. No, she didn't tell me. 
Q. Who didf 
A. A boy come down to my house where 1 iive; he was tell-
ing me about it. . 
Q. Who was that 1 
page 38 ~ A. A fellow named Davis. _ 
Q. What relation are you to Bessie Faidax, Nor-
man's wife Y ' · 
A. None. 
Q. None at all 7 
A. No. 
Q. Did anybody els~ go to Manassas that dayf 
A. No. 
Q. J nst you and Bessie? 
A. Just the two of us. 
· Q. Did you go once or twice Y 
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A. Once in the morning and once in t.he evening. 
Q. Did she get a gallon f · 
A. Each time. 
Q. She got two gallons altogetbed 
.A. Yes. Q. Did you go any other place and get any llquor t 
A. No, sir. 
Q. Just to_ Mattassas! 
A. That·':s ruL 
Mr. Brown: That is all. 
Thereupon, 
MRS. NORMAN F A.ffiFAX, . 
called as a witness on behalf of the Defendant, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION .. 
l3y Mr. Pickett: 
Q. Mrs. Fair£rot, you are the wife of the d~f endant in this 
case, are you? 
page 39} A. Yes, sir. . 
Q. Who owns tl1e property on which foti reside f 
A. !do. 
Q. How did you get iU 
4. I_ heired the money from my dad. 
Q. You bought it youreelft , 
A. Yes, sir. 
Q. You were not at home on the occasion of this taid1 were 
you? 
A. No, Bir. 
Q. They found a quantity of whiskey in a room that was 
locked. You had the key to that roomf 
A. I did-got it now. 
Q. Whose whiskey was thaU · 
A. Mine. 
Q. Who bougl1t itf 
A. I did. 
Q. Where did you buy it? 
A. Manassas. A few pints in town-from Alexandri~ 
Q. Did Mr. Fairfax have anything to do with iU 
A. No1 sir,, 
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Q. Why did you have it locked up, with the. key in your pos-
. session! 
.A. Because he was on jurisdiction and it belonged to me. 
Q. You wanted to keep control of itt Is. that what you 
meant! 
A. Yes, sir .. 
Q. They found four pints in the pantry. What about that! 
A. That was mine too. I overlooked that. 
Q. What. do you mean you "overlooked". thaU 
. .A. Well, I had to go and I ,just set it down-
page 40} j_ust overlooked that. 
Q. Overlooked locking· it up f 
A. Yes, sir; I have a key to both doors. 
Q. Did Mr. Fairfax have anything in the world to do with 
this? 
A. No1 sir~ 
CROSS EXAMINATION .. 
By Mr. Brown: 
Q. Mrs. Fairfax, you remember back in November of last 
year there was a search made o:f your I10use and at that time 
:fifty some pints-52 pints:..-of" liquor were. found, weren't 
theref 
A. Yes., sir. 
Q. That was after your husband natl sold a pint of whiskey 
to Cassell Jackson. Yon knew about that¥ 
A. Yes-heard about itf I wasn't at home. 
Q. Your husband told you about getting in trouble.? You 
we:re at the trial. He plead guilty; 
A. Yes, sirr 
Q. You heard him say it was Iiis Iiquorf The :fifty-two 
pints: v\Those did he say that was! 
A. He said it was his. 
Q. Whose was itf 
( There was no reply.) 
Q. In whose house was it at that time °l 
A. :Mine. 
• Q. It was your bouse then Y 
A. Certainly. 
Q. "Where was the liquor at that time 1 
A. In the pantry. 
page 41 ~ Q. Right where these four pints were this time. 
Isn't that right Y 
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A. It was in the bathroom. 
Q. All fifty-two pints were in the bathroom the other time': 
A. That is where they got it, wasn't iU 
A. I thoug·ht you said it was in the pantry a while ago. 
A. I did, but I said bathroom-which time are you talking 
abouU 
Q. I am talking about the November time. 
A. I wasn't at home when they got it. 
Q. Didn't you know where the liquor was 1 
A. I wasn't there. 
Q. Didn't you know any liquor was there Y 
Mr. Pickett: Are you still speaking of November·! 
Mr. Brown: I am still speaking of November. 
Mr. Pickett: I object to it. 
The Court: Objection overruled. 
Mr. Pickett : Exception. 
Q. Don't you want to answer that, Mrs. Fairfax! (No 
reply.) Don't you want to answer the question? 
Mr. Pickett: Do you know what the question is? 
Mr. Brown : She certainly answered the last question. She 
knows what that is. 
Q. Do you want to answer the questions I am asking you 
or notY 
A. I don't understand. 
Q. Do you want to answer the questions I am asking you? 
A. I told you, "in the bathroom". 
Q. I know. You told me "in the pantry"; then you told me 
"in the bathroom"; and I asked you if you knew 
page 42 ~ the liquor was there at that time. 
Mr. Pickett : Which time? 
Mr. Brown: November. 
A. I wasn't at home. 
Q. I understood you said you weren't at home. I just 
simply asked you-not whether you were home or not, b.ut 
whether you knew the liquor was there. The 52 pints in No-
vember. · 
A. I don't know. 
Q. Do you know where you were, or when you got home or 
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• whether you got home, or anything els~? (No reply.) Do 
you want to answer that question or not, Mrs. FairfaxY 
(There was no reply.) 
Q. I assume you don't, as long as you hesitate so long. Now, 
then, on March 30th, I believe you have already stated the 
house was owned just the same in November as it is now. Is 
that correct? You owned the house in November, 1939f 
A. Yes, sir . 
. Q. There has been no change in the ownership of the house 
since that time? (No reply.) You still own it, don't you! 
A. Yes. 
Q. And in November, 1939, you didn't know the liquor was 
there Y Is that right f 
(There was no reply.) 
Q. Is that correct or noU 
(There was no reply.) 
Mr. Brown: (Addressing the reporter) I just want you 
to snow there was no answer at all to these questions. 
page 43 } Q. Now, o·n Saturday, March 30, 1940, I under-
stand you purchased some liquor in Manassas at 
the liquor store? · 
A. Yes, sir. 
Q. How much did you purchase Y 
A. Some in the morning and some in the afternoon. 
Q. How muchY 
A. A gallon each-that's all that's allowecL 
Q. I am not asking how much is allowed. 
A. I got a gallon each time-one in the morning and ·one 
in the afternoon. 
Q. You got a gallon in the morning and one in the after-
noon? Who was with you when you went to Manassas in the 
morning? 
A. Carl Fairfax. 
Q. Whose car did you go in Y 
A. Carl Fairfax's. 
Q. Who waited on you at the liquor store? 
A. Mr. Burke. 
Q. How much did you purchase from Mr. Burkef 
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A. A gallon. 
Q. In what quantity? 
.A.. Pints. 
Q .. Did Carl Fairfax purchasB any liquor at that time! 
A. No, sir ... 
Q. Did anybody else with you purchase any liquor at that 
time! 
A.. No., :sir ... 
Q. Did you go back to Manassas that afternoon f. 
A. Y~ sir. 
Q... To the same liquor store t 
A. Yes., sir. 
page 44 } Q. Who did you go with that time7 
A.. Carl Fairfax. 
Q. Did anybody else go with you! 
A. My daughter. 
Q. How old is she f 
A. Thirteen. 
Q. · She didn't purchase any liquor, did she T 
A. No, sir. 
Q. You purchased another gallon from Mr. Burke! 
A. Yes, sir. 
Q. Did Carl Fairfax purchase any? 
A. Not unless he got any for his own use. 
Q. He didn't get any for youf 
A. No, sir. . 
Q. On March 30th, you only purchased two gallons or liquor 
in pint bottles at Manassas at the liquor store t 
A. Yes, sir. 
Q. Did you purchase any at any other place? 
A. Not that day. 
Q. Did anybody else purchase any liquor for you a.ny other 
place and give it to you 7 
.A. I don't know. 
Q. You don't know? You say you don't know i 
A. I clisremember. 
Q. Do you mean; Mrs. Fairfax, you get so much liquor you 
can't keep track of it? 
A. No, not that. I don't keep track of it. 
Q. Why don't you lmow t 4.nswer tha.t ques-
page 45 } tion . 
.A. I just disremember. 
Q. Was all the liquor at your house-the twenty-six pints 
the officers brought up here this time-was that youre' 
A. Yes, sir. 
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Mrs. Norman Fairfax. 
Q. Can you tell me where yon got it °l 
A. Some at Manassas a:nd some a.t Alexandiia .. 
Q. You didn't get any at Alexandria on March 30th r 
A. No, sir. 
Q. You don't know of anybody else giving you any on that 
dateY Or you don't remember, rather. 
A. No, sir; I don't .. 
Q. Can you say whether anybody did or did not buy any 
liquor for yon that day other than yourself! 
A. I disremember. 
Q. Yon just disremembert 
A. Yes, sir. 
Q. What kind of liquor did yon get that dayf 
A. Well, Sunset Hills, Golden Harvest, Quaker .. 
Q. How much Sunset Hills did you get t 
A. Four pints. 
Q. What else did yon get °l 
A. Golden Harvest. 
Q. How many! 
A. Four pints. 
Q. What elsef 
A. Quaker, I think. 
Q. How many? 
.Page 46 ~ '.A. Four, I think 
Q. ·what else y 
A. I guess that was maybe six Quaker. 
Q. You don't remember very well about that, do you f 
A. I know four Golden Harvest and four Sunset Hills. 
Q. Yon get quite an assortment, don't you, Mrs. Fairfax! 
Mr. Pickett: I think that' is argumentative,. if the Court 
pleaRe. (Places bottles on the table.) 
Q. Now then, Mr. Pickett has it all lined up for you. Do 
you remember how many pints of each you got¥ 
A. Four Golden Harvest, four Sunset Hills, s~ven Quakers. 
Q. What elsef 
A. That came from Alexandria (indicating). 
Mr. Pickett: This Plymouth came from Alexandria? 
(No audible reply.) 
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Q. Are you asking ~fr. Pickett? 
A. He looked at it. 
Q. Isn't Store No. 133, Manassas 1 
.A. Yes, sir. 
Q. That is 133, isn't it f (Indicating.) 
A. Yes, sir. 
Q. Now, eighteen pints of liquor, Mrs. Fairfax. Do you 
know who the other eight pints belonged to in your house, 
bought on March 30th? 
Mr. Pickett: Sixteen pints of whiskey and two pints of 
gin. 
Mr. Brown: We will say eighteen pints of intoxicating 
beverage. 
page 47 ~ A. It all belongs to me. 
Q. It all belongs to you, ht~t you can only ac-
count for sixteen pints. Where did you get the other two 
pints? 
A. At Manassas. 
Q. Diel Mr. Burke sell you more than a gallon at the same 
time? 
A. Not at the same time. 
Q. You went back again? Three times instead of two f 
A. I must I1ave. 
Q. Well, did you? 
A. Sure did. 
Q. You couldn't remember that a while ago. 
A. You didn't ask me that. 
Q. I asked yon where you got it. 
A. Over to Manassas. 
Q. You couldn't remember a while ago. 
A. You asked where I got the sixteen pints. I said, '' In the 
morning and in the afternoon''. · 
Q. When did you get the other? 
A. At night. 
Q. At what time? 
A. Between seven and eight. 
Q. What time did you get home? You just got there in 
time for the raid f 
A. Those two pints? 
Q. Yes, sir, those two pints taken from the house that night, 
you had to hurry home for the officers to get them! 
A. I never had gotten there in time. 
Q. Diel you have some more? 
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A. In the cart 
Q. Wherever you were., 
page 48 ~ A. I don't know where I were. 
Q. You don't know where you were that night 
when the officers cameY 
A. You told me a while ago you didn't want to know where 
I were. 
Q. I am asking you now, where were you when the officers 
came. Back at Manassas T 
( There was no reply.) 
Q. You say you kept this under lock a.nd key because Nor-
man was under jurisdiction and not allowed to have any 
liquor? 
A. Yes, sir. 
Q. Didn't you have tbe impression Norman was allowed 
to have a gallon Y 
A. No, sir. 
Q. You didn't say that Y 
A. Who, me Y I don't think I did. . 
Q. Do you remember coming down to see me on Sunday 
after this raid Y 
A. Yes, sir, I do. 
Q. Do you remember saying then that Mr. Pickett told 
him he could have a gallon? 
A. Me 1 I told you it wasn't his whiskey. Don't you re-
member that? I said, "Mr. Brown, I have come down to 
get Norman''; and you said, ''You can't get Norman''; and 
I asked what they had him in for and you said they had come 
down and found hfm with liquor in the house. 
Q. Yon said Mr. Pickett told him he could have a gall~n-
A. Not him. Me. 
page 49 ~ Q. You had the idea you could have more than a· 
gallon? · 
A. Thought so. 
Q. You didn't state yon thought Norman could have a gal-
lonY 
A. No, sir; lie wasn't in that at all. 
Q. You apparently paid no attention to Mr. Pickett's ad-
vice to you about a gallon. 
Mr. Pickett: That is argumentative, I thi~. 
The. Court: Objection sustained. 
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Q. What was tl1is four pints doing out in the pantry? 
A. I keep the pantry locked the same as the other. · I just 
overlooked locking it. 
Q. Why do you keep it locked? 
A. Well, I got some eggs out and went out in a hurry. 
Q. I say: Why do you keep it locked? 
A. Because I had this liquor in there. 
Q. Why do you keep it locked, 
A. Because Norman was on jurisdiction and wasn't allowed 
to have any whiskey, is what they said. · 
Q. ''.He wa'Sll 't allowed to have any whiskey''; is that w.hy 
you kept it locked Y 
A. I kept it locked because I wanted to. 
Mr. Brown: That is all. 
( Thereupon, a short recess was taken at 11 :28 A. M .. , after 
which the iollowing occurred:) 
page 50 } Thereupon, 
JAMES DILLON, · .· 
called as a witness on behalf of the defendant, being first 
duly sworn, was examined and testified as follows : 
DIRECT EXAMINATION. 
By Mr. Pickett: 
Q. Tell the jury your name, please. James Dillon, is it t 
A. Right. 
Q. Where do you liveY 
A. I live about three miles the other side of Fairfax Sta .. 
tion. · 
Q. Do you know Mr. Norman Fairfax! 
A. Yes, sir. · 
Q. Were you at his house the night the officers came last 
March? 
A. Yes, sir. 
Q. What were you doing! . 
A. It had been rah.iing and I st~pped by there and I laid 
down and went to sleep and Mr. McIntosh woke me up. 
Q. What room were you int · . 
A. I was in the sitting room. 
Q. Is that next to the kitchen f 
A.. Yes, sir. 
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Q. What were you lying on t 
A. Lying on a cot they got theire in the sitting room. 
Q. You were asleep and l\fr. :McIntosh waked yon up¥ 
A. Yes, sir. 
Q. Did you hear any cm1versa.tion betwee:n Mr. Fairfax and 
the A. B. C.. man named Diedrich t ~Ir. Diedrich is right over 
here. 
A. I don't know the name- of the gentleman that was down 
there. They asked N 01·man if he k11ew that he. 
page 51 ~ wasn't allowed to have any whiskey a:nd he said 
he knowed he was,. said that wasn't his whiskey 
that ne didn't know nothing about it. He didn't say it was 
''Mrs. Fairfax's"; he said, "That is the Madam's whiskey",. 
he says, "I don't know about it"'. 
Q. Did he tell Mr. Diedrich anybody told him he could have 
a gallon of whiskey? 
A. Not that I heerecl 
Q. Did he tell him anytlling about a key to the room that 
was 1ocked1 
A. Yes, sir. When they went to the doo1· they called lfr .. 
Fairfax to come and unlock the door and he told them he 
d.idn't have the key, that the Madam-he didn't say ''Mrs .. 
Fairfax", he says "Madam''r He says, ''The Madam carries 
the keys to that, I can't get in". As well as I remember, they 
called him as mucI1 a.s· the third time to open the door and 
he told them he didn tt have the key, Mrs. Fairfax had the 
key. 
Q. And he said it was the Madam's whiskey! 
A. Yes~ 
CROSS EXAMINATION. 
By Mr. Brown: 
Q. Where do you live now 1 
A. I live right this side of Bruce Simpson "s where you go 
to Sideburn. Q. Down toward Burke f 
A. Yes. 
Q. Where had you been that day f 
A. I had been down to the store and come up. 
page 52} Q. What store? 
A. At Makeley's corner .. 
Q. You started home f 
A. Yes.J sir. 
Q. Anct it stai·ted to tain after you got started, did it Y 
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A. Yes,'sir. 
Q. Were you walking or riding¥ 
A. Walking. 
Q. And you stopped in at Norman Fairfax's on the way 
home? 
A. Yes, sir. 
Q. What time did you stop in there? 
A. I reckon it was around-I would say around seven 
o'clock when I first stopped there. 
Q. vV as Mrs. Fairfax there then t 
A. Yes, sir; she was when I stopped. 
Q. Did you see her lock this liquor up? 
A. Yes, sir. 
Q. Was Norman there then 7 
A. No, sir; Norman was at the woodpile when I stopped 
there~ 
Q. How did you happen to see her lock it up! 
A. I was sitting in the kitchen there. 
Q. And can see. from the kitchen¥ 
A. Sitting right in the kitchen and she carried this whiskey 
out of the pantry and into the other room. 
Q. How much did she take¥ Do you know? 
A. I didn't l?ee, because she had it in bags. 
Q. Did you help her? 
page 53 ~ A. No, sir. 
Q. She left some in the pantry, didn't she? 
A. They found some in the pantry. 
Q. And that is where she carried it from? 
A. Yes, sir. 
Q. From the pantry to the other room, and she left four 
pints in the pantry. What was that left there for? 
A. She just overlooked it, I guess. 
Q. She just overlooked it? It was right on the open shelf, 
wasn't iU 
A. I don't know exactly where they got it at. 
Q. Where did you see it in the pantry? 
A. I didn't see it in the pantry. I didn't see the whiskey, 
but I saw her carry some bags out of the pantry into this room 
where she locked it up. 
Q. Then slie went away, did she? 
A. Yes, sir. 
Q. What time did she leave? 
A. I don't know exactly what time it was. 
Q. Were you drinking any? 
A. No, sir. 
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Q. Where is it you live? I haven't got it straight in ruy 
mind. Near Bruce Simpson Y 
A. Yes, sir ; right this side where you turn off to go to 
Side burn. 
Q. Where you turn off to go to Side burnt 
A. Yes, sir. In other words, it is what you call the old 
Duckett place. 
page 54 ~ Q. How do yon go home f Do you go by Bruce 
Simpson's house? 
A. No, sir ; I live up this side.- · 
Q. Do you go to Butts Crossroads? 
A. No, sir; Elgins Corner, and turn off there. 
Q. H9w do you get to Elgins Corner without going to Butts 
Crossroads T 
A. This side of Elgins Corner is Butts Crossroads. 
Q. Since when Y 
A. You know where .............. lives, don't you Y They 
call that Elgins Corner. 
Q. Where is Butts Crossroads? On toward Makeley's 
Store Y So it is the other side of Butts Crossroads f 
A. No, on this side of Butts Crossroads. 
Q. Had it stopped raining when the officers got there? 
A. No, sir, I believe it was still raining. 
Q. Did anybody come there while you were there besides 
the officers ? 
A. No, sir. 
Q. Nobody at alU 
A. Not that I saw. 
Q. You went to sleepY 
A. Yes, sir. 
Q. Yon don't know, do you Y 
A. I had just laid down and went to sleep. 
Q. The officer had to wake you up-had to shake you to 
wake you up? 
A. I am ija tisfied I hadn't bee:p. asleep over five or ten 
minutes. 
page 55 ~ Q. But the officer did have to shake you to wake 
yon upY 
A. Yes, sir, he had to wake me up. 
Mr. Brown : That is all. 
Norman Fairfax v. Commonwealth of Virginia. 
Thereupon., 
. NORMAN FAIRFAX, Defendant, 
being called as a witness in his own behalf and iirst duly 
sworn., was examined and testified as follows: : · 
DIRECT EXAMINATION. 
By Mr. Pickett: 
Q. Mr .. Fairfax, did you buy this whiskey f oUDd at your 
wife's residence t 
A. No, sir. 
Q. Did you ask anybody to buy it? 
A. No, sir. 
Q. Did you have anything to do with iU 
A. Not a thing in the world. 
Q. After you pleaded guilty last Fall to the charges brought 
against you, · do you know what you had to do with regard 
.to liquor? · , 
A. Yes, sir. 
Q. What did you understand 7 
A. That I was under jurisdiction-any heavy drinks 
· stronger than rum. Mr. Brown said unless I was under the 
doctor ,s care-unless I got sick. · 
Q. Did you know you couldn't have any whiskey except 
for medicinal purposes t 
A. Yes, sir. 
Q. You pleaded guilty the last time? 
A. Yes, sir. 
Q. Are you guilty this time t 
page 56} A. No, sir. 
Q. Did you make the statement to Mr. Diedrich 
he says you made? You heard him testify. He testified you 
told h~m you had been told you could have as much as a gallon. 
Did you make any such statement? 
A. No, sir; I did not. I was on the porch when they came 
in there. The Madam went over to ........ half-brother's 
to take some eggs. I heard the car coming in and was hold .. 
ing the lantern, getting ready to help her get in the house. 
The officers and the A... B. C. men came in-I can't recall the 
names of the two gentlemen-and also Mr. Magarity and 
Mr. McIntosh. I was standing there, so Mr. McIntosh said, 
'' I have got a warrant to read ior you''; and read it. They 
. all went in, besides Mr. Magarity. He told me to come on in. 
He reaff the warrant and they went to work searching. 
Q. Who had the key to tl1e room? 
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A. Mrs. Fairfax, my wife. I call her "Madam11 sometimes. 
Q. Where was Mr. Dillon when t~e officers arrived t 
A. Laying on the cot asleep. · 
Q. How long had he been asleep 1 
A. Well, about five or ten minutes I gness. 
Q. ·what did yon tell the officers about the whiskey when 
they found itT 
A. Well, I told them-I don't know whethe1· they all heard 
it or not-I said the whiskey didn't belong to me, that Mr_ 
Pickett said the Madam was allowed some whiskey; I didn't 
say how much. 
Q. Did you tell them whose it wast 
Q. Yes, sir. . 
page 57 ~ Q. ·whose did you tell them it was f 
A. I said to wait a few minutes before they 
brought me np here, she would be back-which she was a very 
few minutes aiter she left. lfr. Dillon down there was a wit-
ness and can prove that. 
CROSS EXAMINATION. 
By Mr. Brown~ 
Q. You say that you did teII Mr. Diedrich something about 
l\lir. Pickett, didn't you 1 
.A. Yes, sir. 
Q. What you told him was wliat f 
A. I said the Madam was allowed some wI1iskey. 
Q. That Mr. Pickett had said the Madam was allowed some 
whiskey? 
A. Yes, sir. 
Q. Is that what you told him instead of saying you were 
allowed some whiskey! . 
A. Yes, sir. · 
Q. How much was she allowed 7 
A. I am not allowed any. 
Q. Row much is she allowed f 
A. I don't know. 
Q. How much do you tllink she was allowed t 
A. I will have to find out, I guess. 
Q. Didn't you find out? Didn't you know? 
A. No. 
Q. You didn't have the idea she was allowed a gallon f 
A. I didn't say anything about a gallon. I said Mr. Pickett 
said she was allowed some whiskey; I didn't say how n~uch. 
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Q. You never said anything about a gallon 1 
page 58 ~ Never heard anything about a gallon before? 
A. I never said anything· a bout a gallon. 
Q. Mr. Pickett asked you if you pleaded guilty the last 
time up here. 
A. Yes, sir. 
Q. At that time, who owned that house you live in? 
A. My wife. 
Q. Always owned it, hasn't she? 
A. Yes, sir. 
Q. Fifty-two pints of liquor were found m iU 
A. Yes, that is what they claim. 
Q. Don't you know f 
A. That is what they said of course. 
Q. Don't you know Y 
A. Oh, yes; sure. I don't keep track of anything like that 
much. Of course that is what they said. 
Q. What do you mean you don't "keep track''? 
A. The amount of-
Q. The amount of whiskey on hand i 
• A. Yes, sir. 
Q. Do you have a varying amount t Does it differ very 
much? 
A. No, not that I know of. 
Q. Where did you buy the fifty-two pints you had in your 
possession, or at least pleaded guilty to having in your pos-
session Y 
Mr. Pic.kett: I object. 
The Court: What is the ground of your objection f 
Mr. Pickett: I think it is entirely irrelevant. 
Mr. Brown: There seems to be a question here 
page 59 ~ about the purclrnse of liquor-establishing owner-
ship of it. -
The Court: I think the objection ought to be sustained. 
Mr. Brown: The man from Manassas testified he never 
saw Mr. Fairfax before. Apparently the purchase of this 
liquor was carried on the same as it has always been . 
. The Court: Objection sustained. 
Q. Was that your liquor-that fifty-two pints? 
A. No, sir. 
Q. The fifty-two pints in November? 
A. None of it. 
Q. In November. I am not ta]king about this time. 
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A. Oh, yes; I admit I sold this colored fellow then, but-I 
admit I sold him a pint of whiskey. 
Q. What else did you say? Yon said, ''But it wasn't 
mine"T Is that right? 
,A. That's right. . . 
Q. As a matter of fact, isn't this the set-up : Isn't your 
wife the one that does the selling and yon take the blame Y 
A. I never saw her sell any? 
Q. You never saw her sell anyY 
A. No, sir. 
Q. What do you do with all that liquor? 
A. Just like all the rest of the people, Mr. Brown. You 
know, you have friends that come around. 
Q. I understand that Cassell Jackson wasn't a. friend of 
yours. That is what you do with some of it, don't you 1 
· A. I did at that present time, I guess. 
page 60 ~ Q. Do yon mean to say yon didn't know this 
liquor was in your house f 
Mr. Pickett: He didn't say that. 
A. No, I didn't say tlmt. 
Q. You did know it was there? 
A. I knew it was there, but it wasn't mine. 
Q. It wasn't yours Y 
A. No, sir. 
Q. Whose was iU Your wife's? 
A. Yes, sir. 
Q. All of itY 
A. All of it . 
. Q. Did she bring it there herselfY 
A. Yes, sir. 
Q. And she went away and locked up part of it and left 
part of it unlocked f · 
A. As Mr. Dillon said, she overlooked it. 
Q. How did Mr. Dillon know what she did f 
A. Because he was there. 
Q. He said she overlooked itf 
A. Yes, sir. 
Q. What work do you do now, Mr. Fairfax? 
A. I work for the State Highway Department. 
Q. Do you support your wife? ·· 
A. Yes, sir. 
Q. Do you have any control over that house at all t 
.A. No, sir. · · 
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Q. None at alH 
page 61 } A. No, sir. 
· Q. You support your wiie, yet have nothing to 
say about what she does T 
A. No, sir; I have nothing to do with the house or the· 
place or anything-don't have nothing to do with it. 
Q. When was this liquor brought to your .honse-this that 
.was bought on March 30th? 
A. It was the 30th of March .. 
Q- What time of day was it brought there t 
A. I don't know; I wasn't home.. -
Q. How do you lmow it was there, then f 
A. I didn't know it was there. 
Q. You said you knew it was there .. 
A. After the officers come in. 
Q. You didn't know it until the officers came? 
A. No, sir. 
Q. You didn't know any liquor was there until the officers 
came? 
A. No, sir. 
Mr. Pickett: That is oui: case .. 
Thereupon, 
MR. JOHN HENRY BURKE, JR., 
being recalled as a witness by the Attorney for the Common· 
wealth, was further examined and further testified as f al-
lows: 
DffiECT EXAMINATION. 
By Mr. Brown: 
Q. Mr. Burke, all these numbers on here (indicating the 
exhibit), I want you to explain just what they mean. For 
instance, state what this is :for: It has here, No. 
page 62} 6607. (Handing bottle to witness.) 
A. Our cash register turns over every ten thou• 
sand miles. These stamps con1e out in order. 
Q. On each separate stamp there is a separate number! 
A. Yes, sir. .The next bottle would be 6608. 
Q. That one being 6607 and this one being 6608, and being 
in the possession of the same .Person, would indicate those two 
pints were purchased at the same time, would it not? 
A. Yes, sir. 
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Q. Arrange these in order of the serial number, or cash 
register number, whatever you call it. 
(Thereupon, the witness placed the bottles in rows on the 
table.} · · 
Q. Here is one bottle and the number of the slip is 6619, 
and this 6618 is also a pint of whiskey, so the assumption is 
that goes right there (placing the bottle). That is 18 pints 
there. Now, those numbers-if you will check with me-run 
this way: 6595, 6596, 6597, 6598, 6599, 6600, 6601, 6602. No_w,. 
that is eight pints, is it notY That would indicate those eight 
pints were sold to the same person, being in the same per-
son's possession. That would be the limit sold to one per-
son 1 
A. Yes, sir; at one time. 
Q. Those numbers are all consecutive-no vacancies? The 
next number is 6603, 6604, 6605 {and there is no 6606), G607, 
6608 ( and there is no 6609 )-but there is a 6610. ·which, 
with the missing numbers, would make another eight t 
A. That's right. 
Q. These bottles all being in the possession of one person 
makes it .... that the same person got both g-roups. 
page 63 ~ In other words, they would wait for another cus-
tomer-
A. No, sir, because the difference is in the ''B"; when they 
are all sold in one sale, that is a group sale. 
Q. That couldn't be definitely establislied as a group of 
eight pints-one gallon? 
A. No, sir. 
Q. The next number starts with 6615, 6616 (6617 is miss-
ing), 6618, 6619-f our pints. So, if Mrs. Fairfax purchased 
the liquor as she testified, she made three senamte trips to 
Manassas that day .... 
A. Not necessarily. Made three trips to the store. 
Q. Do you recall her coming into the store on three different 
occasions on that one day? · 
A. I don't remember. 
Q. Or any other occasion 1 
A. Yes, sir; she has been there two or three times on one 
day. . 
Q. She has been there two or three times on one day, but not 
that particular day? 
A. I don't remember. 
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Mr. Brown: That is all. 
( Thereupon, in Chambers, Court and counsel proceeded to 
a discussion of the instructions to the jury.) 
Mr. Pickett: I move to strike all the Commonwealth's evi-
dence on the ground that all of the evidence shows the whiskey 
was purchased by Mrs. Fairfax. There is no evidence tend-
ing to show the whiskey was owned or controlled by him 
or in his possession, and no circumstances from which it might 
be implied. 
The Court : Motion denied. 
page 64 ~ Mr. Pickett: Exception. 
(Thereupon, the following action was taken upon the in-
structions offered by the defendant:) 
The Court: There is only one of them I see that there 
migl1t be serious objection to. I think it is absolutely wrong: 
"If the jury believe she purchased it, they should find him 
not guilty." I don't think that is correct. 
l\fr. Pickett: I don't think it is complete. 
Mr. Brown : No; I object to that right along. The fact of 
purchase has nothing to do with it. 
Tlie Court: I wouldn't say it had nothing to do with it; 
I would say it wasn't conclusive. No. 6 is refused. 
( Thereupon, the following action was taken upon the in-
structions offered by the· Commonwealth : ) 
Mr. Pickett: I object to Instrrn~tion A. on the ground there _ 
is no evidence to show that Norman Fairfax had in his pos-
session the whiskey introduced in evidence. 
The Court: Objection overruled. 
Mr. Pickett: We note an exception. I object to Instruction 
B on the ground it tells the jury that the presence of liquor 
on the premises is evidence tending to show possession. It 
might tend to show; I don't think it tends to show. 
Mr. Brown: Is merely evidence of suspicion tending to 
show. 
Mr. Pickett: But it says it absolutely tends to show pos-
session by him. 
The Court: I think that is right. As a matter of fact, it 
might have been stronger and still be right .. In 
page 65 ~ looking at old cases, I have some doubt about it 
being right. They say it is prhna facie evidence. 
The case under the present A.ct-
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Mr. Brown: This case came up under the new A. B. C. Act 
(handing a book to the Court). In that case had asked for 
an instruction they said was priima facie evidence. This is 
what the Court held. 
Mr. Pickett : It seems to me it would depend entirely 
on the circumstances. I agree it is proper to say it might 
tend to show but circumstances alter eases. The possession, 
or the presence of whiskey on premises occupied .by a person 
who is head of a household would tend to show it was his, 
but here the defendant is not the head of the household. 
Mr. Brown: I don't know about that. He supports his 
w~ . 
Mr. Pickett: I also object to it, if Your Honor please, on 
the ground there is no evidence he1·e that shows possession by 
the accused. 
The Court : . Instruction B is granted. 
Mr. Pickett: We note an exception to that. 
(Thereupon, the case was argued to the jury by the Com-
monwealth Attorney and by Counsel for the Defendant.) . 
( At 12 :40 P. M. the jury retired to consider of their ver-
dict. At 12 :50 P. M. the jury announced they had agreed 
upon their verdict, and thereupon rendered a verdict as fol"". 
lows: "We find the defendant guilty.") 
The Court : It is your duty to fix the penalty in accordance 
with the instructions you had. I ask you to retire to your 
room and do that. 
(Thereupon, the jury again retired and returned the fol-
lowing verdict : ''We, the jury find the defendant 
pag·e 66 ~ guilty. Fine of $250.00 and 60 days in jail.'' 
Thereupon the fallowing proceedings were had: 
Mr. Pickett: If Your Honor please, I desire to move the 
Court to set aside the verdic.t of the jury and grant defendant 
a new trial on the ground that the verdict is not supported 
by the evidence, that it is contrary to the evidence and on the 
further ground that in his concluding statement to the jury, 
the Commonwealth Attorney practically invited the jury to 
find th~ defendant guilty of possession because bootlegging 
was gomg on. · 
The Court: I think the motion ought to be denied. You 
made objection; the Court informed the jury what its duties 
were. I didn't so interpret the Commonwealth Attorney's 
repiarks. The most damaging testimony in this case, to my -
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mind, came from defendant's own witnesses. The demeanor 
on the stand was the demeanor of guilty persons. · 
Mr. Pickett: They may have been guilty; that is just the 
point. But not the defendant in this case. Here w~ have a 
situation where the whole thing rests upon the finding of the 
whiskey on premises owned by defendant's wife; and· it cer· 
ta.inly must be conooded in this case sbe purchased it and made 
a habit-
The Court (interposing) : I don't concede it. It is true 
she purchased two lots; the third lot was never satisfactorily 
explained to me and not to the jury-not only wasn't ex.-
plained but it sounded to me like somebody trying to give 
an explanation that wasn't true and hadn't been thought out 
properly on the two or three extra pints they had thera 
Mr. Pickett: Mr. Brown demonstrated three gallons were 
· purchased at Manassas. Some of them dis-
page 67 ~ appeared-
The Court : Two of them she said she pur-
chased and they were explained by Mr. Burke, but the third 
gallon was never satisfactorily explained to me, and I don't 
think it was to the jury. Mr. Burke said he didn't sell it--
Mr. Brown: He didn't say he didn't sell it. He is not the 
only Clerk there. 
The Court: The numbers all disclose it was sold at Ma-
nassas, but he has never seen this man in that store. 
Mr. Brown: I would like to make this observation: The 
main defense is that this house belonged to Mrs. Fairfax and 
for that reason it was not in his possession. Exactly the 
same situation existed in November, 1939; as a matter of 
fact, the liquor came out of the same pantry these four pints 
came out of. At that time, Mr. Fairfax said it was his. If 
that was reasonable then, why not nowY 
Mr. Pickett: It means Mrs. Fairfax can't have any whiskey 
in that house although there is no order of interdiction against 
her. 
'The Court: That don't mean any such thing-don't come 
anything near meaning that. 
Mr. Pickett : It does if you a.re going to convict him 
~very time she has whiskey there. 
The Court: It is going to convict him when she goes off 
and leaves whiskey unlocked in his possession. She moved 
some of it; and put it under lock and key. Sta.ting she over-
looked it is not a reasonable statement. The failure to ex-
plain an extra portion of it is unreasonable and the idea she 
could have been handling liquor for the purpose it is obvious 
she was handling it for without his knowledge is absurd. 
54 Supreme Court of Appeals of Virginia 
Mr. Pickett : That contention hasn't been made. 
page 68 ~ The Court : He was bound to know about it; that 
is the reasonable inference from all the faets,. that 
she left the four pints out there fo1~ him to sell to somebody 
if somebody came in to buy them. I think the verdict is. right .. 
Motion denied. 
Mr. Pickett: I except to that. 
The Conrt : He is on bond---$500.00. 
Mr. Brown: I am satisfied with the amonnt of the bond, 
but what is the nature of the bond now f 
The Court = I think the bond is still good. 
Mr. Pickett: We ask for a suspension of execution for the 
time permitted by the statute in which to tender our bill ,of: 
exceptions and apply fo1· a ,nit of error. 
The Court: I will suspend the execution of it for sixty 
days. 
Mr. Brown: Mrs. Fairfax is on the bond; I don't like 
that sort of bond .. 
Mr. Pickett: That won't be enough, sir. Four months 
is-
The Court: Ninety days.. That would be enough. 
(Thereupon, tlie trial was adjourned.) 
page 69 ~ ARGUMENT OF THE COMMONWEAL'rH A'.r-
TORNEY BEFORE THE JUR.Y . 
.. 
Mr. Brown: If the Court please, and Gentlemen of tlrn 
Jury, I believe that the Commonwealth has established eve1·y 
fact that I told you was a fact in the beginning of this case; 
and I hope that these facts have been established so as to 
eliminate any doubt in your minds as to the possession of 
liquor by Norman Fairfax. 
This order of interdiction mentioned t11roughout this case is 
one of the means that tl1e Legislature, and the people of this 
State put into force and into effect in order to prevent just 
sucl1 a thing as has occurred here. With the passing- of pro-
l1ibition-which of course came in for a great deal of criti-
cism-this new Jaw, the A. B. C. Act of Virginia, was passed 
and it was then hoped, and it ,vas the idea of the parties 
back of the law, instrumental in its passing, tl1at the boot-
legger would go out of existence. The bootlegger would o'f 
course go out of existence if the bootlegger wasn't pa tronizec1 
by people who are really in the same category. • 
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· However, I think it has been apparent to you folks here 
today from the testimony of Mrs. Fairfax, Mr. Fairfax, Mr. 
Fairfax's record a11d the testimony of the Assistant Manager 
of the A. B. C. store at Manassas, that there is a bootlegging 
business going on at the Fairfax home. N ormau Fairfax, as 
you have been informed, in November, 1939, was charged 
with the sale of one pint of liquor to a colored man by the 
name of Cassel Jackson, to which offense he pleaded guilty. 
Now, I know that the defense that will be made 
page 70 ~ here is that the liquor wasn't actually found in the 
possession of Mr. Norman Fairfax. That is true. 
Bn.t, gentlemen, how could a.11 of that liquor be found in his 
actual physical possession f The only way in the world it 
could be found in his actual physical possession so that there 
would be no question about whose liquor it was would be to . 
have it in his pockets. Of course tha.t is not reasonable and 
it couldn't exist. 
You did have this situation, however: Mrs. Fairfax claims 
it is her house-and it is probably; I don't know anything 
a.bout that but we will take it for granted it is. It was also 
her house in November, 1939. That situation hasn't. changed 
a bit. The only situation that has altered is that in 1939, in 
November, tlie liquor belonged to :M:r. Fa.irf ax then, but now 
since he has been interdicted the liquor belongs to Mrs. Fair-
fax simply because it is a more severe pena]ty for him to 
have it now. 
As a matter of fact, the testimony before you folks is that 
four pints of this liquor, ( the four pints of Sunset Hills) 
which were purchased at Manassas by Mrs. Fairfax so sl1e 
says, on March 30th, were found in the very same pantry, 
in the same house, and under practically the same circum-
stances as were the pints of liquor in the November raid. 
Now, Mr. Fairfax doesn't say he doesn't know the liquor was 
there, he just says it was the Madam's. Gentlemen, if you 
are not convinced from the evidence in this case that Mr. ' 
Fairfax has violnted his order of interdict.ion, and has vio-
lated the law, then it is practically impossible for the Com-
monwealth to prove a case where a man who is married simply 
hides behind his wife's skirts. In other words, if 
page 71 ~ sl1e gets ca.ug·ht he can say it is his, and if he gets 
ca.uirht sl1e can say it is hors. It can go on and 
on like that. I know none of you men would have twenty-
Hix pints of whiskey in your ]10use and I know you wouldn't 
let yonr wife have twenty-six pints of whiskey. If a person 
werP. actually consuming all of t.his liquor t.hemse]ves they 
wonldn 't buy it. in pints, and woulcln 't buy different brands. 
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There is no question of what the liquor was there for. As a 
matter of fact, Mr. Burke, the A. B. C. store assistant man-
ager, tells you it was -a practice for Mrs. Fairfax to come 
to the store accompanied by two or three men and each one 
get a gallon. That had to happen in this case, although Mrs. 
]f'a.irfax says it didn't happen. You have here three batches 
of liquor-three gallons. Mrs. Fairfax says she went to 
Manassas twice. After the question came up about the two 
extra pints here, she then said she went back the thir.d time. 
She never said who took her; and, as a matter of fact, she 
Rays first there is where she was when the officers came and 
her husband says she was over at ...... half brother's tak-
ing· some eg·gs. She didn't want to answer first when I first 
asked her. 
Now,. as to the statement Mr. Fairfax made to the officers, 
which he denies, about Mr. Pickett saying· he could have a 
gallon, there is something· radically wrong. Mrs. Fairfax 
had the idea Mr. Pickett said she could haye a gallon, yet. 
she buys, according· to the testimony, three times as much 
on one day, notwithstanding· what she had in her possession, 
so she didn't pay much attention to Mr. Pickett's advice, or 
else misunderstood. Norman, himself, said something· about 
a gallon to the officers. He says he didn't, but 
pag·e 72 ~ that he said something to Mr. Pickett about his 
wife having it. 
You folks have an instruction as to the credibility of the 
witnesses. I. want you to read that instruction rather care-
fully when you go to decide this case. 
The (;ourt instructs the jury that they are the sole judges 
of the credibility of the witnesses and the weight to be given 
tlieir testimony, and that in ,determining their credibility and 
t.hc weight to be g·iven their testimony they may take into 
consideration their manner in testifying and demeanor on 
the witness st.and. 
I want to eall your attention to the demeanor of Mrs. Fair-
fax, particularlv on the witness stand. As you no doubt re-
call. she absolutely refused to answer certain questions. .Just 
why she did that, I do not know, but you folks can decide 
that as well as I. You must also take into consideration their 
relationship. Of course she is Norman Fairfax' wife. It 
would be 1-musual if she wanted something to happen to him. 
Of course she is doing- wba tever she can to help him out of 
thi~ situation. Take into consideration her prejudice, bias 
and interest in the oufoome of t.11is case. 
On the other hand. Mr. Carl Fairfax-not much relation 
to Norman 01' liis wife-testified he did not. buy any liquor 
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that day... He was a little hesitant about some of his an-
swers, as you no doubt recall. He did testify he had taken 
Mrs. Fairfax up tl1ere on two occasions,: that nobody ~se was 
"Y"ith them, -and that the liquor was bought by ·Mrs. Fairfax 
ceaeh time, whlch would clearly inclieate that if she did go back 
to get other liquor and withou.t him, she went with some other 
person, .and also proves., acoording to his testi-
pag.e 73 } mony, he didn't buy any liquor that day. He tes-
tified when he did buy it,· however., he usual)y 
bought it in pints. 
As I have said before, gentlemen, you have here a number 
of circmnstances. You don't have any direct proof that 
Notm.roi Fairfax actnally owned this liquor or had Mntrol 
of i~ or bad it in his possession. You do, however, have the 
same· identical setup you had in the case in November, 1939, 
when he pleaded guilty to it. There was not an order of 
interdiction at that time; he didn't have that to face at alL 
At that time you have no different. situation at all than you 
have now in regard to ownership of the house, ownership or 
the liquor, except now it is Mrs. Fairfax's liquor, then it was 
his. In addition to that you have very definite proof there 
is a bootlegging est.ablishme11t there .. 
(Thereupon. Mr. Pickett, Counsel for Defendant, ad-
dressed t]1e jury, and was followed by:) 
CLOSING ARGUMENT OF THE COMMONWEALTH 
ATTORNEY BEFORE-THE JURY 
Mr. Brown: Mr. Pickett brougbt out one tbing I want to 
talk about just for a moment. He says if the Commonwealth, 
or the State authorities, think Mr. Fairfax or Mrs. Jf'airfax. 
nre bootlegging, tlien it is the duty of tlle law enforcing· forces 
to ~o there and see tl1em make sale of the liquor and make 
an arrest. That is all very good, and if they did do that and 
~ot the sale of one JJint, which would be the nominal sale, 
Mr. Pickett would get up and nrg11e that all this hullabaloo 
was over one little pint of liquor that cost sixty 
-page 74} or sixty-five cents. He pleaded guilty last time. · 
· As a matter of fact, when it comes to watching him 
m::ike a sale,' do you think for a moment Mr. Fairfax, or-1.frs. 
Fairfax, is going to make a sale with the officers watching 
and checking up on the number of the bottles .. or something 
of that sort. That can't be done like Mr. Pickett says. 
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As. far as con~idering the bootleggi.ng establishment down 
here is conceri1ed, I disagree with Mr. Pickett on that very 
seriously. It would be a different matter if Mrs. Fairfax. 
had had in her possession a normal quantity of liquor-a 
quart or a gallon, whatever folks might deem normal. Here 
you have an assortment of gin, or liquor, all in pint bottles~ 
There can only be one answer to that question. 
Mr. Fairfax, if he knows it is going on at his house, and 
has been interdicted, permits it to continue, is just as much 
a party as his wife-
Mr. Pickett: I object to that .. 
Mr. Brown: (continuing·) I don't care what he says about 
a man not being the head of the l10usebold. 
The Court: He is not being tried for that. He is not to be 
convicted merely because he might know his wife was doing 
something wrong. 
Mr. Brown: He is being tried for unlawful possession 
and having liquor fo1· bootlegging purposes is unlawful. 
The Court~ That is absolutely true. 
l\fr. Bl'Ovm: You do have this rather pec.uliar circumstance, 
which Mr. Pickett hasn't said much about. Mrs.. F 1airfax goes 
out and locks up twenty-two pints of liquo1\ sup-
page 75 ~ posed to be locked by a key she had in her posses-
sion, which the officers opened tl\e door. She goes 
away and leaves him, aud she conveniently leaves four pints 
not locked up so he could presumably sell them to customers 
if they came in, which is exactly what he did in November. 
On those facts, I hope you will dispense Ame1·ican justice 
too, just as much as Mr. Pickett does, though I do not agree 
with the 1·esult he hopes at your bands. 
(Thereupon, at 12 :40 o'clock P. M., the jury the jur'lJ re-
tirerl to consider of their verdict.) · 
page 76 ~ Virginia: 
In the. Circuit Court of Fairfax County. 
Con11no11wealth of Virginia 
1). 
Norman Fairfax 
t, Walt.er T. 1\foCarthy, Judge of the Circuit Court of Fair-
fa_x County, Virginia, who presided ,over the foreg·oing trial 
of the <mSe of Comtnonwealtb ·of V1rbri.nia v. Norman Fair-
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fax, d<;> certify that the foregoing copy of the report of the 
testimony and other in"cidents of the said trial, consisting of 
65 _ pag·es, n·umbered from 1 to 65, tried in my said Court 
on May 27, 1940, in which a final order was entered on May 
27, 1940, overruling· the Defendant's motions to set aside 
the verdict of the jury and to enter a .final judgment for the 
Defendant; to grant the Defendant a new trial, and over-
rulinp; the Defendant's motion to strike out all of the evi-
dence for the Commonwealth, comprises all of the evidence 
introduced iI1 the case and constitutes a complete, accurate 
and true account of all of the proceedings of the said trial 
and the incidents thereof. . 
I further certify that Paul E. Brown, .Attorney for the 
Commonwealth for Fairfax County, Virginia., has had_ rea-
sonable notice in writing of the time and place when the- said 
report of the testimony and other incidents of the trial would 
be tendered and pi·esented to me for verification and signa-
ture, all of which is evidenced by notice in writing addressed _ 
- to tjie said Paul E. Brown, Attorney for the Com-
page 77 ~ monwealth for Fairfax County, Virginia, legal 
service of which has been accepted by him, and 
which notice with. the acceptance endorsed thereon has been 
lod~ed with the Clerk of the Circuit Court of Fairfax County, 
Virginia. 
In witness whereof, I, ,valter T. ]\foCarthy, ,Judge of the 
Circuit Court of Fairfax County, Virginia, do hereby sign, 
seal and make a part of the record the said stenographic re-
port of the testimony and incidents of the trial of the said 
case of Commonwealth of Virginia v. Norman Fairfax, this 
25th day of July, 1940, and within seventy days from the 
date on which the final order in said cause was entered. 
WALTER T. McCARTHY, 
.T udge of the Circuit Court of Fairfax 
County, Virginia. 
Presented July 25, 1940. 
WALTER T. :McCARTHY. 
,Tudge of the Circuit Court of Fairfax 
County, Virginia. 
page 78 ~ I, John M. Whalen, Clerk of the Circuit Court 
of Fairfax County, Virginia, do hereby certify 
that tlie foregoing is a true and ~orrect transcript of such 
60 Supreme Court of Appeals of Virginia 
portions of the record in the case of Commonwealth of Vir-
ginia v. Norman Fairfax (Case Number 5932) as has been 
agreed upon by counsel to be included in the transcript, and 
that the notice required by law has been given regarding the 
application for such transcript, and service of such notice 
duly accepted by the Attorney for the Commonwealth of 
Fairfax County, Virginia. · 
Given under my hand this 6th day of ·September, 1940. 
(Seal) ,JOHN M:. WHALEN, Clerk. 
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